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Condominium Recodification Attorney’s Comment

The provisions of HRS Chapter 514A below are meant to be used for comparison with
the provisions of Hawaii Condominium Law Recodification Draft #1. If you do not see a
comparable recodification provision immediately to the left of the HRS provision, that
means that we have chosen not to incorporate the HRS provision in our new law.

ARTICLE 4. PROTECTION OF CONDOMINIUM PURCHASERS

PART IV. PROTECTION OF PURCHASERS

§ 4-101. Applicability; Waiver.

(a) This article applies to all units subject to this chapter, except as provided in
subsection (b) or as modified or waived by agreement of purchasers of units in a
condominium in which all units are restricted to non-residential use.

(b) Neither a public offering statement nor a resale certificate need be prepared or
delivered in the case of:

(1) a gratuitous disposition of a unit;

(2) a disposition pursuant to court order;

(3) a disposition by a government or governmental agency;
(4) a disposition by foreclosure or deed in lieu of foreclosure;
(5) a disposition to a dealer;

(6) a disposition that may be canceled at any time and for any reason by the
purchaser without penalty; or

(7) a disposition of a unit restricted to nonresidential purposes.

UCA (1980) Comment [UCIOA (1994) Comment essentially same]

1. In the case of commercial and industrial condominiums, the purchaser is often more
sophisticated than the purchaser of residential units and thus better able to bargain for the

Condominium Recodification Attorney’s Comment
§4-101(b)(7) added in UCIOA.
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protections he believes necessary. While this may not always be true, no objective test can
be developed which easily distinguishes those commercial purchasers who are able to
protect themselves from those who, in the ordinary course of business, have not developed
such sophistication. At the same time, the cost of protection imposed by Article 4 may be
substantial. Accordingly, subsection (a) permits waiver or modification of Article 4
protection in condominiums where all units are restricted to non-residential use, e.g., in the
case of most commercial and industrial condominiums. However, except for certain
waivers of implied warranties of quality (see Section 4-115) and certain exemptions from
public offering statement and resale certificate requirements (see subsection (b) ), no
express waiver of the protections of this Article with respect to the purchasers of residential
units is permitted by this subsection. Accordingly, by operation of Section 1-104, the rights
provided by this Article may not be waived in the case of residential purchasers. Moreover,
because of the interrelated rights of residential and commercial owners in mixed-use
condominiums, waiver or modification of rights conferred by this Article is restricted to
purchasers in wholly non-residential condominiums.

§ 4-102. Liability for Public Offering Statement Requirements.

(a) Except as provided in subsection (b), a declarant, before offering any interest
in a unit to the public, shall prepare a public offering statement conforming to the
requirements of Sections 4-103, 4-104, 4-105, and 4-106.

§514A-62 Copy of public report to be given to prospective purchaser. (a) The
developer (or any other person offering any apartment in a condominium project
prior to completion of its construction) shall not enter into a contract or agreement
for the sale or resale of an apartment that is binding upon any prospective
purchaser until:

(1) The commission has issued an effective date for either a contingent final
public report or a final public report on the project, and the developer has delivered,
or caused to be delivered, to the prospective purchaser, either personally or by
registered or certified mail with return receipt requested, a true copy of either the
contingent final public report or the final public report together with a true copy of
all prior public reports on the project, if any, that have not been previously delivered
to such prospective purchaser; except that such prior public reports need not be
delivered to the prospective purchaser if the contingent final public report or the
final public report supersedes such prior public reports. If, prior to the entering into
of such contract or agreement for sale or resale, the commission, subsequent to its
issuance of an effective date for the contingent final public report or the final public
report, has issued an effective date for a supplementary public report on the
project, then a true copy of such supplementary public report shall also be
delivered to such prospective purchaser in the same manner as the contingent final
public report or the final public report, except that if the supplementary public report
supersedes all prior public reports on the project, then only the supplementary
public report need be delivered to the prospective purchaser;

(2) The prospective purchaser has been given an opportunity to read the report
or reports; and
(3) The prospective purchaser (A) executes the form of the receipt and notice

set forth in subsection (d); and (B) waives the prospective purchaser's right to
cancel; provided that if the prospective purchaser does not execute and return the
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receipt and notice within thirty days from the date of delivery of such reports, or if
the apartment is conveyed to the prospective purchaser prior to the expiration of
such thirty-day period, the prospective purchaser shall be deemed to have
receipted for the reports and to have waived the prospective purchaser's right to
cancel.

(b) The receipts and notices taken hereunder shall be kept on file in possession of
the developer (or such other person as may offer any apartment in a condominium
project prior to completion of its construction), and shall be subject to inspection at
a reasonable time by the commission or its deputies, for a period of three years
from the date the receipt and notice was taken.

[See also, §514A-62(g) below, which reads: “Notwithstanding any other provision
to the contrary, this section shall not apply to a time share project duly registered
under chapter 514E, and for which a disclosure statement is effective and required
to be delivered to the purchaser or prospective purchaser.”]

(b) A declarant may transfer responsibility for preparation of all or a part of the
public offering statement to a successor declarant (Section 3-104) or to a dealer
who intends to offer units in the condominium. In the event of any such transfer,
the transferor shall provide the transferee with any information necessary to enable
the transferee to fulfill the requirements of subsection (a).

(c) Any declarant or dealer who offers a unit to a purchaser shall deliver a public
offering statement in the manner prescribed in subsection 4-108(a). The person
who prepared all or a part of the public offering statement is liable under Sections
4-108 and [,] 4-117 [, 5-105, and 5-106] for any false or misleading statement set
forth therein or for any omission of a material fact therefrom with respect to that
portion of the public offering statement which he prepared. If a declarant did not
prepare any part of a public offering statement that he delivers, he is not liable for
any false or misleading statement set forth therein or for any omission of a material
fact therefrom unless he had actual knowledge of the statement or omission or, in
the exercise of reasonable care, should have known of the statement or omission.

§514A-68 Misleading statements and omissions. No officer, agent, or employee
of any company, and no other person may knowingly authorize, direct, or aid in the
publication, advertisement, distribution, or circulation of any false statement or
representation concerning any project offered for sale or lease, and no person may
issue, circulate, publish, or distribute any advertisement, pamphlet, prospectus, or
letter concerning any project which contains any written statement that is false or
which contains an untrue statement of a material fact or omits to state a material
fact necessary in order to make the statements therein made in the light of the
circumstances under which they are made not misleading.

[See also, §514A-42 "True copies of public report; no misleading information”
under "Administration and Registration" below - Article 5 (UCIOA & UCA)/Part IlI
(HRS).]

(d) If a unitis part of a condominium and is part of any other real estate regime in
connection with the sale of which the delivery of a public offering statement is
required under the laws of this State, a single public offering statement conforming
to the requirements of Sections 4-103, 4-104, 4-105, and 4-106 as those
requirements relate to each regime in which the unit is located, and to any other
requirements imposed under the laws of this State, may be prepared and delivered
in lieu of providing two or more public offering statements.

UCA (1980) Comment [UCIOA (1994) Comment same]

This section permits declarants to transfer responsibility for preparation of a public
offering statement to successor declarants or dealers, provided the declarant furnishes the
information needed by the successor or dealer to complete the statement. The person who

Condominium Recodification Attorney’s Comment

1. Text of HRS §514A-62(c)-(g) (Copy of public report to be given to prospective
purchaser) next to Recodification Draft #1 §4-108 (Purchaser’s Right to Cancel).
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prepares the public offering statement is liable for his own misrepresentations and material
omissions. A person who delivers a public offering statement prepared by others is
responsible for any such deficiencies only to the extent he knows or reasonably should have
known of them.

2. Text of HRS §514A-69 (Remedies; sales voidable when and by whom) below
Recodification Draft #1 §4-108 (Purchaser’s Right to Cancel).

§ 4-103. Public Offering Statement; General Provisions.

§514A-61 Disclosure requirements.

(a) Except as provided in subsection (b), a public offering statement must contain
or fully and accurately disclose:

(1) the name, [and] principal address, e-mail address, and telephone number
of the declarant and of the condominium;

(2) a general description of the condominium, including to the extent possible,
the types, number, and declarant’s schedule of commencement and completion of
construction of buildings, and amenities that the declarant anticipates including in
the condominium;

(3) the number of units in the condominium;

(4) copies and a brief narrative description of the significant features of the
declaration (other than the plats and plans) and any other recorded covenants,
conditions, restrictions and reservations affecting the condominium; the bylaws,
and any rules or regulations of the association; copies of any contracts and leases
to be signed by purchasers at closing, and a brief narrative description of any
contracts or leases that will or may be subject to cancellation by the association
under Section 3-105;

(5) any current balance sheet and a projected budget for the association,
either within or as an exhibit to the public offering statement, for [one] year after the
date of the first conveyance to a purchaser, and thereafter the current budget of
the association, a statement of who prepared the budget, and a statement of the
budget’s assumptions concerning occupancy and inflation factors. The budget
must include, without limitation:

(i) a statement of the amount[;-or-a-statement-that-there-is-ho-amoeunt;]
included in the budget as a reserve for repairs and replacement;

(i) a statement of any other reserves;

(iii) the projected common expense assessment by category of
expenditures for the association; and

(iv) the projected monthly common expense assessment for each type of
unit;

(6) any services not reflected in the budget that the declarant provides, or
expenses that he pays and which he expects may become at any subsequent time
a common expense of the association and the projected common expense
assessment attributable to each of those services or expenses for the association
and for each type of unit;

(7) any initial or special fee due from the purchaser at closing, together with a

(a) Each developer of a project subject to this chapter shall prepare and provide to
each prospective initial purchaser an abstract which shall contain the following:

(1) The name and address of the project, and the name, address, and
telephone number of the developer or the developer's agent and of the project
manager or the project manager's agent;

(4) A statement of the proposed number of apartments to be used for
residential or hotel use in a mixed-use project containing apartments for both
residential and hotel use;

(5) A statement of the extent of commercial or other nonresidential
development in the project.

(2) A breakdown of the annual maintenance fees and the monthly estimated
cost for each apartment, revised and updated at least every twelve months and
certified to have been based on generally accepted accounting principles;
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description of the purpose and method of calculating the fee;

(8) a description of any liens, defects, or encumbrances on or affecting the title
to the condominium;

(9) a description of any financing offered or arranged by the declarant;

(10) the terms and significant limitations of any warranties provided by the
declarant, including statutory warranties and limitations on the enforcement thereof
or on damages;

(11) a statement that:

(i) within 15 days after receipt of a public offering statement a purchaser,
before conveyance, may cancel any contract for purchase of a unit from a
declarant,

(ii) if a declarant fails to provide a public offering statement to a purchaser
before conveying a unit, that purchaser may recover from the declarant [10]
percent of the sales price of the unit plus [10] percent of the share, proportionate to
his common expense liability, of any indebtedness of the association secured by
security interests encumbering the condominium, and

(iii) if a purchaser receives the public offering statement more than 15
days before signing a contract, he cannot cancel the contract;

(12) a statement of any unsatisfied judgments or pending suits against the
association, and the status of any pending suits material to the condominium of
which a declarant has actual knowledge;

(13) a statement that any deposit made in connection with the purchase of a
unit will be held in an escrow account until closing and will be returned to the
purchaser if the purchaser cancels the contract pursuant to Section 4-108, together
with the name and address of the escrow agent;

(14) any restraints on alienation of any portion of the condominium and any
restrictions: (i) on use, occupancy, and alienation of the units, and (ii) on the
amount for which a unit may be sold or on the amount that may be received by a
unit owner on sale, condemnation, or casualty loss to the unit or to the
condominium, or on termination of the condominium;

(15) a description of the insurance coverage provided for the benefit of unit
owners;

(16) any current or expected fees or charges to be paid by unit owners for the
use of the common elements and other facilities related to the condominium;

(17) the extent to which financial arrangements have been provided for
completion of all improvements that the declarant is obligated to build pursuant to
Section 4-119 (Declarant’s Obligation to Complete and Restore);

(18) a brief narrative description of any zoning and other land use
requirements affecting the condominium;

(19) all unusual and material circumstances, features, and characteristics of

(3) A description of all warranties for the individual apartments and the
common elements, including the date of initiation and expiration of any such
warranties; and if no warranties exist, the developer shall state that no warranties
exist;
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the condominium and the units.

(b) If a condominium composed of not more than [42] 5 units is not subject to any
development rights and no power is reserved to a declarant to make the
condominium part of a larger condominium, group of common interest
communities, or other real estate, a public offering statement may but need not
include the information otherwise required by paragraphs (9), (10), (15), (16), (17),
(18), and (19) of subsection (a) and the narrative descriptions of documents
required by subsection (a)(4).

(c) A declarant promptly shall amend the public offering statement to report any
material change in the information required by this section.

[Note, text of §514A-61(b), relating to disclosure requirements for conversion
buildings, is located next to Recodification Draft #1 §4-106 below.]

(c) This section shall be administered by the commission. The commission may
waive the requirements of subsections (a) and (b) if the information required to be
contained in the disclosure abstract is included in the commission's public report on
the project.

(d) Notwithstanding any other provision to the contrary, this section shall not apply
to a time share project duly registered under chapter 514E, and for which a
disclosure statement is effective and required to be delivered to the purchaser or
prospective purchaser.

UCA (1980) Comment [with edits and additions from UCIOA (1994)]

1. The best “consumer protection” that the law can provide to any purchaser is to
insure that he has an opportunity to acquire an understanding of the nature of the products
which he is purchasing. Such a result is difficult to achieve, however, in the case of the
condominium purchaser because of the complex nature of the bundle of rights and
obligations which each unit owner obtains. For this reason, the Act, adopting the approach
of many so-called “second generation” condominium statutes, sets forth a lengthy list of
information which must be provided to each purchaser before he contracts for a unit. This
list includes a number of important matters not typically required in public offering
statements under existing law. The requirement for providing the public offering statement
appears in Section 4-102(c), and Section 4-108 provides purchasers with cancellation rights
and imposes civil penalties upon declarants not complying with the public offering
statement requirements of the Act.

2. Paragraph (a)(2) requires a general description of the condominium and, to the
extent possible, the declarant’s schedule for commencement and completion of construction
for all building amenities that will comprise portions of the condominium. Under Section
2-109, the declarant is obligated to label all improvements which may be made in the
condominium as either “MUST BE BUILT” or “NEED NOT BE BUILT.” Under Section
4-119, the declarant is obligated to complete all improvements labeled “MUST BE

Condominium Recodification Attorney’s Comment

1. Added “e-mail address” and “telephone number” to the contact information that the
declarant must provide. This simply reflects the world today.
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BUILT.” The estimated schedule of commencement and completion of construction dates
provides a standard for judging whether a declarant has complied with the requirements of
Section 4-119.

3. Paragraph (4) requires the public offering statement to include copies of the
declaration, bylaws, and any rules and regulations of the condominium, as well as copies of
any contracts or leases to be executed by the purchaser. In addition, the paragraph requires
the public offering statement to include a brief narrative description of the significant
features of those documents, as well as of any management contract, leases of recreational
facilities, and other sorts of contracts which may be subject to cancellation by the
association after the period of declarant control expires, as provided in Section 3-105. This
latter requirement is intended to encourage the preparation of brief summaries of all
condominium documents in laymen’s terms, i.e., the “brief narrative description” should be
more than a simple explanation of what a declaration (or other document) is, but less than
an extended legal analysis duplicating the contents of the documents themselves. The
summary requirement is intended to alleviate the common problem of public offering
statements being drafted in lawyers’ terms and being no more comprehensible to laymen
than the documents themselves.

4. The disclosure requirement of paragraph (6) is intended to eliminate the common
deceptive sales practice known as “lowballing,” a practice by which a declarant
intentionally underestimates the budget for the association by providing many of the
services himself during the initial sales period. In such a circumstance, the declarant
commonly intends that, after a certain time, these services (which might include lawn
maintenance, painting, security, bookkeeping, or other services) will become expenses of
the association, thereby substantially increasing the periodic common expense assessments
which association members must ultimately bear. By requiring the disclosure of these
services (including the projected common expense assessment attributable to each) in
paragraph (6), the Act seeks to minimize “lowballing”. In order to comply fully with the
provisions of paragraph (5), the declarant must calculate the budget on the basis of his best
estimate of the number of units which will be part of the condominium during that budget
year. This requirement as well operates to negate the effects of any attempted
“lowballing.”

5. Paragraph (9) requires disclosure of any financing “offered” by the declarant. The
paragraph contemplates that a declarant disclose any arrangements for financing that may
have been made, including arrangements with any unaffiliated lender to provide mortgages
to qualified purchasers.

6. Under paragraph (10), the declarant is required to disclose the terms of all
warranties provided by the declarant (including the statutory warranties set forth in Section
4-114) and to describe any significant limitations on such warranties, the enforcement
thereof, or damages which may be collectible as a result of a breach thereof. This latter
requirement would necessitate a description by the declarant of any exclusions or
modifications of statutory warranties undertaken pursuant to Section 4-115. The statute of
limitations for warranties set forth in Section 4-116, together with any separate written
agreement (as required by Section 4-116) providing for reduction of the period of such
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statute of limitations, must also be disclosed.

7. Paragraph (14) requires that the declarant disclose the existence of any right of first
refusal or other restrictions on the uses for which or classes of persons to whom units may
be sold. It also requires disclosure of any provisions limiting the amount for which units
may be sold or on the part of the sales price which may be retained by the selling unit
owner. In some existing housing cooperatives for low income families the unit owner is
required to sell at no more than a fixed sum; sometimes the amount which the unit owner
paid; sometimes that plus a fixed appreciation. In addition to that practice, the section
contemplates other possible limitations on the owner’s right to receive sales proceeds such
as a provision under which the developer shares in any appreciation in value.

8. Paragraph (15) corrects a defect common to many condominium statutes by
requiring the declarant to describe the insurance coverage provided for the benefit of unit
owners. See Section 3-113.

9. Under paragraph (16), the declarant is obligated to disclose any current or expected
fees or charges which unit owners may be required to pay for the use of the common
elements and other facilities related to the condominium. Such fees or charges might
include swimming pool fees, golf course fees, or required membership fees for recreation
associations. Such fees are often not disclosed to condominium purchasers and can
represent a substantial addition to their monthly assessments.

10. The “financial arrangements” required to be disclosed pursuant to paragraph (17)
may vary substantially from one condominium development to another. It is the intent of
the paragraph to give purchasers as much information as possible with which to assess the
declarant’s ability to carry out his obligations to complete the improvements. For example,
if a declarant has a commitment from a bank to provide construction financing for a
swimming pool when 50% of the units in the condominium are completed, that fact should
be disclosed to potential purchasers.

11. In addition to the information required to be disclosed by paragraphs (1) through
(18), paragraph (19) requires that the declarant disclose all other “unusual and material
circumstances, features, and characteristics” of the condominium and all units therein. This
requires only information which is both “unusual and material.” Thus, the provision does
not require the disclosure of “material” factors which are commonly understood to be part
of the condominium, e.g., the fact that a condominium has a roof, walls, doors, and
windows. Similarly, the provision does not require the disclosure of “unusual” information
about the condominium which is not also “material,” e.g., the fact that a condominium is
the first condominium in a particular community. Information which would normally be
required to be disclosed pursuant to paragraph (19) might include, to the extent that they are
unusual and material, environmental conditions affecting the use or enjoyment of the
condominium, features of the location of the condominium, e.g., near the end of an airport
runway or a planned rendering plant, and the like.

12. The cost of preparing a public offering statement can be substantial and may,
particularly in the case of small condominiums, represent a significant portion of the cost of
a unit. For that reason, subsection (b) permits a declarant to exclude from a public offering
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statement certain information in the case of a small condominium (i.e., less than 12 units)
which is not subject to development rights and which is not potentially part of a larger
condominium or group of condominiums. Essentially, subsection (b) permits a declarant to
exclude from a public offering statement those materials which, as a practical matter,
require extended preparation effort by an attorney or engineer in addition to the normal
effort which must be exerted to provide the declaration, bylaws, plats and plans, or other
documents required by the Act.

§ 4-104. Same; Condominiums Subject To Development Rights. If the
declaration provides that a condominium is subject to any development rights, the
public offering statement must disclose, in addition to the information required by
Section 4-103:

(1) the maximum number of units, and the maximum number of units per acre,
that may be created;

(2) a statement of how many or what percentage of the units that may be
created will be restricted exclusively to residential use, or a statement that no
representations are made regarding use restrictions;

(3) if any of the units that may be built within real estate subject to
development rights are not to be restricted exclusively to residential use, a
statement, with respect to each portion of that real estate, of the maximum
percentage of the real estate areas, and the maximum percentage of the floor
areas of all units that may be created therein, that are not restricted exclusively to
residential use;

(4) a brief narrative description of any development rights reserved by a
declarant and of any conditions relating to or limitations upon the exercise of
development rights;

(5) a statement of the maximum extent to which each unit’s allocated interests
may be changed by the exercise of any development right described in paragraph
3)

(6) a statement of the extent to which any buildings or other improvements that
may be erected pursuant to any development right in any part of the condominium
will be compatible with existing buildings and improvements in the condominium in
terms of architectural style, quality of construction, and size, or a statement that no
assurances are made in those regards;

(7) general descriptions of all other improvements that may be made and
limited common elements that may be created within any part of the condominium
pursuant to any development right reserved by the declarant, or a statement that
no assurances are made in that regard;

(8) a statement of any limitations as to the locations of any building or other
improvement that may be made within any part of the condominium pursuant to
any development right reserved by the declarant, or a statement that no
assurances are made in that regard;
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(9) a statement that any limited common elements created pursuant to any
development right reserved by the declarant will be of the same general types and
sizes as the limited common elements within other parts of the condominium, or a
statement of the types and sizes planned, or a statement that no assurances are
made in that regard;

(10) a statement that the proportion of limited common elements to units
created pursuant to any development right reserved by the declarant will be
approximately equal to the proportion existing within other parts of the
condominium, or a statement of any other assurances in that regard, or a
statement that no assurances are made in that regard;

(11) a statement that all restrictions in the declaration affecting use,
occupancy, and alienation of units will apply to any units created pursuant to any
development right reserved by the declarant, or a statement of any differentiations
that may be made as to those units, or a statement that no assurances are made in
that regard; and

(12) a statement of the extent to which any assurances made pursuant to this
section apply or do not apply in the event that any development right is not
exercised by the declarant.

UCA (1980) Comment [UCIOA (1994) Comment essentially same]

This section requires disclosure in the public offering statement of the manner in
which the declarant’s exercise of development rights may affect purchasers who acquire
units before those rights have been fully exercised. The purpose is to put the purchaser on
notice of the extent to which the exercise of those rights may alter, sometimes quite
dramatically, both the physical and the legal aspects of the project. For example, the
prospective purchaser may be contemplating the acquisition of a particular unit because it
enjoys a view of open, undeveloped land over which the declarant has, however, reserved
development rights. It may be that the boundary of the parcel as to which development
rights have been reserved actually coincides with, or runs quite close to, the outer wall of
the unit in question. The disclosures or statements made pursuant to paragraphs (8) and
(12) of this section will indicate to the prospective purchaser the extent (if any) to which he
can rely on the declarant not to do anything which would radically alter the view from the
unit which he now finds so appealing.

Condominium Recodification Attorney’s Comment

§ 4-105. Same; Time Shares. (a) If the declaration provides that ownership or
occupancy of any units is or may be in time shares, the public offering statement
shall disclose, in addition to the information required by Section 4-103:

(1) the number and identity of units in which time shares may be created;
(2) the total number of time shares that may be created;
(3) the minimum duration of any time shares that may be created; and

(4) the extent to which the creation of time shares will or may affect the
enforceability of the association’s lien for assessments provided in Section 3-116.

(b) Notwithstanding §4-105(1), the declarant shall not be required to deliver to a
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purchaser or prospective purchaser a copy of the public offering statement, as
required by this chapter, when a time share plan is duly registered under chapter
514E, and for which a disclosure statement under chapter 514E is effective and
required to be delivered to the purchaser or prospective purchaser.

UCA (1980) Comment [UCIOA (1994) Comment essentially same]

1. Time sharing has become increasingly important in recent years, particularly with
respect to resort condominiums. In recognition of this fact, this section requires the
disclosure of certain information with respect to time sharing.

2. Virtually all existing state condominium statutes are silent with respect to time-share
ownership. The inclusion of disclosure provisions for certain forms of time sharing in this
Act, however, does not imply that other law regulating time sharing is affected in any way
in a state merely because that state enacts this Act.

The Uniform Law Commissioners’ Model Real Estate Time-Share Act specifies more
extensive disclosures for time-share properties. A “time-share property” may include part
or all of the condominium, and Section 1-109 of the Model Act governs conflicts between
this Act and time-share legislation.

Condominium Recodification Attorney’s Comment

See, HRS §514A-31(b), which in pertinent part reads: “provided that the developer
shall not be required to deliver to a prospective purchaser or purchaser a true copy of the
developer's public report or disclosure abstract, as required by this chapter, when a time
share plan is duly registered under chapter 514E, and for which a disclosure statement
under chapter 514E is effective and required to be delivered to the purchaser or prospective
purchaser.”

§ 4-106. Same; Condominiums Containing Conversion Buildings.

(a) The public offering statement of a condominium containing any conversion
building must contain, in addition to the information required by Section 4-103:

(1) a statement by the declarant, based on a report prepared by an
independent licensed architect or engineer, describing the present condition of all
structural components and mechanical and electrical installations material to the
use and enjoyment of the building;

(2) a statement by the declarant of the expected useful life of each item
reported on in paragraph (1) or a statement that no representations are made in
that regard; [and]

(3) a list of any outstanding notices of uncured violations of building code or
other municipal regulations, together with the estimated cost of curing those
violations; and

(4) a statement by the declarant of whether the project is on a lot or has
structures or uses that do not conform to present State or county land use
requirements.

§514A-61 Disclosure requirements.

(b) In the case of a project which includes one or more existing structures being
converted to condominium status:

(1) A statement by the declarant, based upon a report prepared by an independent
Hawaii registered architect or engineer, describing the present condition of all
structural components and mechanical and electrical installations material to the
use and enjoyment of the condominium;

(2) A statement by the declarant of the expected useful life of each item reported
on in paragraph (1) or a statement that no representations are made in that regard;
(3) A list of any outstanding notices of uncured violations of building code or other
municipal regulations, together with the cost of curing these violations;

(4) A statement whether the project is on a lot, or has structures or uses, which do
not conform to present zoning requirements;

(b) Paragraphs (1) and (2) of subsection (a) apply only to buildings that have been
in existence for at least five years and containing units that may be occupied for
residential use.

provided that paragraphs (1), (2), and (3) apply only to apartments that may be
occupied for residential use, and only to apartments that have been in existence for
five years.

[See, in addition, §514A-61(c) above: "This section shall be administered by the
commission. The commission may waive the requirements of subsections (a) and
(b) if the information required to be contained in the disclosure abstract is included
in the commission's public report on the project."]

[See, in addition, §514A-61(d) above: “Notwithstanding any other provision to the
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contrary, this section shall not apply to a time share project duly registered under
chapter 514E, and for which a disclosure statement is effective and required to be
delivered to the purchaser or prospective purchaser.”]

UCA (1980) Comment [UCIOA (1994) Comment essentially same]

1. In the case of a condominium containing one or more conversion buildings, the
disclosure of additional information relating to the condition of those buildings is required
in the public offering statement because of the difficulty inherent in a single purchaser
attempting to determine the condition of what is likely to be an older building being
renovated for the purpose of condominium sales.

2. Paragraph (a)(1) requires the person who gives the public offering statement to
retain an independent architect or engineer to report on the present condition of all
structural components and fixed mechanical and electrical installations in the conversion
building. Such information is as useful to declarant as to the purchaser since, under the
implied warranty provisions of Section 4-114, a declarant impliedly warrants all
improvements made by any person to the building “before creation of the condominium”
unless such improvements are specifically excluded from the implied warranty of quality
pursuant to Section 4-115(b).

3. See Comment 6 to Section 2-101 concerning the meaning of “structural
components” as used in paragraph (a)(1). Any material changes in the “present condition”
of these systems must be reported by an amendment to the public offering statement.

4. Under paragraph (a)(3), the person required to give the public offering statement is
required to provide purchasers with a list of all outstanding notices of uncured violations of
building codes or other municipal regulations. The literal wording of this provision does
not require disclosure of known violations of such building codes or municipal regulations
(at least violations having no effect upon the structural components or fixed mechanical and
electrical installations of the condominium) unless actual “notices” of such violations have
been received. To the extent that outstanding notices of uncured violations do exist, the
cost of curing such violations would become a liability of the unit owners or the association
following transfer of the unit to a purchaser. For that reason, the estimated cost of curing
any outstanding violations must also be disclosed.

5. For the same reasons set forth in the Comment to Section 4-101(a), this section
does not apply to units which are restricted exclusively to non-residential use.

Condominium Recodification Attorney’s Comment

Added parts of HRS §514A-61 to the recodification. (See, Ramseyered portions of
Recodification §4-106.)

§ 4-107. Same; Condominium Securities. If an interest in a condominium is
currently registered with the Securities and Exchange Commission of the United
States, a declarant satisfies all requirements relating to the preparation of a public
offering statement of this chapter if he delivers to the purchaser and files with the
commission a copy of the public offering statement filed with the Securities and
Exchange Commission. An interest in a condominium is not a security under the
provisions of chapter 485.

UCA (1980) Comment [UCIOA (1994) Comment essentially same]

1. Some condominiums are regarded as “investment contracts” or other “securities”
under federal law because they exhibit certain investment features such as mandatory rental

Condominium Recodification Attorney’s Comment
[Is this section actually necessary?]
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pools. See SEC Securities Act Release No. 5347 (January 1973). The purpose of this
section is to permit the declarant to file or deliver, in lieu of a public offering statement
specifically prepared to comply with the provisions of this Act, the prospectus filed with
and distributed pursuant to the regulations of the United States Securities and Exchange
Commission. Absent this provision, prospective purchasers of condominiums classified by
the SEC as “securities” would have to be given two public offering statements, one
prepared pursuant to this Act and the other prepared pursuant to the Securities Act of 1933.
Not only would this result increase the declarant’s costs (and thus the price) of units, it
might also reduce the likelihood of either public offering statement actually being read by
prospective purchasers.

2. The bracketed language in the first sentence of this section should be inserted by
states which choose to adopt the agency provisions of Article 5 of the Act. The second
sentence should also be inserted by states opting to incorporate Article 5 of the Act to avoid
duplicative regulation of condominiums by the agency administering the State’s securities
regulation statutes.

§ 4-108. Purchaser’s Right to Cancel.

(a) A person required to deliver a public offering statement pursuant to Section 4-
102(c) shall provide a purchaser with a copy of the public offering statement and all
amendments thereto before conveyance of the unit, and not later than the date of
any contract of sale. Unless a purchaser is given the public offering statement
more than 15 days before execution of a contract for the purchase of a unit, the
purchaser, before conveyance, may cancel the contract within 15 days after first
receiving the public offering statement.

§514A-62 Copy of public report to be given to prospective purchaser.

(c) Unless such right has previously been waived pursuant to subsection (a), a
prospective purchaser shall have the right to cancel any agreement for the
purchase or reservation of an apartment at any time prior to the earlier of:

(1) The conveyance of the apartment to the prospective purchaser; or

(2) Midnight of the thirtieth day following the date of delivery of the first of either the
contingent final public report or the final public report to such purchaser,

and, upon any such cancellation, shall be entitled to a prompt and full refund of all
moneys paid, less any escrow cancellation fee and other costs associated with the
purchase, up to a maximum of $250.

(d) Whenever a contingent final public report, final public report, or supplementary
public report is delivered to a prospective purchaser pursuant to subsection (a),
two copies of the receipt and notice set out below shall also be delivered to such
purchaser, one of which may be used by the purchaser to cancel the transaction.
Such receipt and notice shall be printed in capital and lower case letters of not less
than twelve-point type on one side of a separate statement. The receipt and notice
shall be in the following form:

"RECEIPT FOR PUBLIC REPORT(S) AND NOTICE OF RIGHT TO CANCEL
| acknowledge receipt of the Developer's (Preliminary, Contingent Final, Final,
and Supplementary) Public Report(s) and Disclosure Abstract, contained in the
public report, in connection with my purchase of apartment(s) (insert apartment
numbers) in the (insert name of condominium project) condominium project.

I understand that | have a legal right under Hawaii law to cancel my purchase,
if | desire to do so, without any penalty or obligation within thirty days from the date
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the above Public Report or Reports were delivered to me. If | cancel, | understand
that | will be entitled to receive the refund of any downpayment or deposit, less any
escrow cancellation fees and other costs, up to $250.

If | decide to cancel, | understand that | can do so by notifying (insert name of
seller) at (insert address of seller) by mail or telegram sent before: (1) the
conveyance of my apartment(s) to me; or (2) midnight of the thirtieth day after
delivery of the Public Report(s) to me, whichever is earlier. If | send or deliver my
written notice some other way, it must be delivered to the above address no later
than that time. | understand that | can use any written statement that is signed and
dated by me and states my intention to cancel, or | may use this notice by checking
the appropriate box and by signing and dating below.

| understand that if | do not act within the above thirty-day period or if the
apartment is conveyed to me within the above thirty-day period, | will be
considered to have executed this receipt and to have waived my right to cancel my
purchase. | also understand that | can waive my right to cancel by checking the
appropriate box, by signing and dating below, and by returning this notice to (insert
name of seller). | HAVE RECEIVED A COPY OF:

(1) THE DEVELOPER'S (PRELIMINARY, CONTINGENT FINAL, FINAL, AND
SUPPLEMENTARY) PUBLIC REPORT(S) ON (insert name of condominium
project); AND

(2) THE DISCLOSURE ABSTRACT CONTAINED IN THE PUBLIC REPORT.
Purchaser's signature Date

| HAVE HAD AN OPPORTUNITY TO READ THE PUBLIC REPORT(S) AND

[ 1 WAIVE MY RIGHT TO CANCEL.

[ 11 HEREBY EXERCISE MY RIGHT TO CANCEL.
Purchaser's signature Date"
(e) No obligation to purchase an apartment under any agreement for the purchase
or reservation of an apartment entered into prior to the purchaser's receipt of either
a contingent final public report or a final public report is enforceable against the
purchaser under such agreement.
(f) Where a developer has delivered to a purchaser a contingent final public report
and the purchaser has previously waived the purchaser's right to cancel the
purchaser's agreement for the purchase or reservation of an apartment pursuant to
this section:

(1) The issuance of an effective date for a final public report prior to the
expiration of the contingent final public report shall not affect the enforceability of
the purchaser's obligations under the purchaser's agreement for the purchase of an
apartment;

(2) The developer shall not be required to deliver to the purchaser the final
public report for the project and receipt and notice set forth in subsection (d); and
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(3) The developer shall promptly deliver to the purchaser a disclosure
statement informing them that the commission has issued an effective date for the
final public report and containing all information contained in the final public report
that is not contained in the contingent final public report.

(9) Notwithstanding any other provision to the contrary, this section shall not apply
to a time share project duly registered under chapter 514E, and for which a
disclosure statement is effective and required to be delivered to the purchaser or
prospective purchaser.

(b) If a purchaser elects to cancel a contract pursuant to subsection (a), he may do
so by hand delivering notice thereof to the offeror or by mailing notice thereof by
prepaid United States mail to the offeror or to his agent for service of process.
Cancellation is without penalty, and all payments made by the purchaser before
cancellation (less any escrow cancellation fee and other costs associated with the
purchase, up to a maximum of $250) must be refunded promptly.

[Note: Underlined text at left is incorporated from HRS §514A-62(c)(2).]

(c) If a person required to deliver a public offering statement pursuant to Section 4-
102(c) fails to provide a purchaser to whom a unit is conveyed with that public
offering statement and all amendments thereto as required by subsection (a), the
purchaser, in addition to any rights to damages or other relief, is entitled to receive
from that person an amount equal to [10] percent of the sale price of the unit, plus
[10] percent of the share, proportionate to his common expense liability, of any
indebtedness of the association secured by security interests encumbering the
condominium.

UCA (1980) Comment [UCIOA (1994) Comment essentially same]

1. The “cooling off” period provided to a purchaser in this section is similar to
provisions in many current state condominium statutes.

2. Subsection (a) requires that each purchaser be provided with both the public
offering statement and all amendments thereto prior to the time that the unit is conveyed. If
there is a contract for the sale of the unit, these documents must be provided not later than
the date of the contract. The section makes clear that any amendments to the public
offering statement prepared between the date of any contract and the date of conveyance
must also be provided to the purchaser.

3. This section does not require the delivery of a public offering statement prior to the
execution by the purchaser of an agreement pursuant to which the purchaser reserves the
right to buy a unit but is not contractually bound to do so. Because such agreements
(frequently referred to as “non-binding reservation agreements”) may be unilaterally
cancelled at any time by a prospective purchaser without penalty, they do not constitute
“contract[s] of sale” within the meaning of the section.

4. The requirement set forth in subsection (a) that a purchaser be provided with
subsequent amendments to the public offering statement during the period between
execution of the contract for purchase and conveyance of the unit does not, in itself, extend
the “cooling oft” period. Indeed, the delivery of such amendments is required even if the
“cooling off” period has expired. The purpose of this requirement is to assure that

Condominium Recodification Attorney’s Comment
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purchasers of units are advised of any material change in the condominium which may
affect their sales contracts under general law. While many such amendments will be
merely technical and will not affect the bargain that the purchaser and declarant entered
into, each purchaser should be permitted to judge for himself the materiality of any change
in the nature of the condominium.

5. Under the scheme set forth in this section, it is at least theoretically possible that
there will be a contract for sale of the unit, and that a public offering statement will be
given to the purchaser at closing just prior to conveyance. However, the available evidence
suggests that such practice would be rare, and that the provision of a public offering
statement moments prior to conveyance would, in itself, tend to dampen the enthusiasm of
the purchaser for immediate closing. In such circumstances, under subsection (a), the
purchaser would, as a matter of right, be able to extend the date of closing for 15 days from
the time the public offering statement was provided. This fact, together with the generally
unsatisfactory experience with mandatory “cooling off” periods such as that imposed under
the federal Real Estate Settlement Procedures Act, supports the conclusion that it is
inappropriate to require a minimum period of delay between delivery of a public offering
statement and conveyance.

6. Under subsection (a), the failure to deliver a public offering statement before
conveyance does not result in a statutory right by the purchaser to cancel the conveyance or
to reconvey the unit once conveyance has occurred. Any such cancellation or
reconveyance right following an actual conveyance could create serious mechanical and
title problems that could not be easily resolved. The failure of the Act to provide for such
cancellation or reconveyance is not, however, intended to diminish any right which a
purchaser may otherwise have under general state law. For example, where it appears that
a seller, by deliberately failing to disclose certain material information with respect to a
transaction, substantially changed the bargain which he and the purchaser entered into, it is
possible under the common law in some states that reconveyance would be an available
remedy.

Even absent such resort to general law, however, the penalty provisions of subsection
(c) are designed to provide a sufficient incentive to the seller to insure that the public
offering statement is provided in the timely fashion required by the Act. The penalty so
specified in the subsection is in addition to any right a prevailing purchaser may have under
Section 4-117 to collect punitive damages and attorney’s fees in connection with his action
against the declarant.

[Add essence of HRS §514A-63 at right? Or leave to common law remedies?]

§514A-63 Rescission rights. (a) Except for any additions, deletions, modifications
and reservations including, without limitation, the merger or addition or phasing of a
project, made pursuant to the terms of the declaration, a purchaser shall have the
right to rescind a sale made under a binding contract if there is a material change
in the project which directly, substantially, and adversely affects the use or value of
(1) such purchaser's apartment or appurtenant limited common elements, or (2)
those amenities of the project available for such purchaser's use.

(b) A purchaser's right of rescission under subsection (a) shall be waived upon (1)
delivery to such purchaser, either personally or by registered or certified mail,

Page 16

(02/13/02, 9:26 AM)




Article 4. Protection of Condominium Purchasers (Recodification Draft #1)

Hawaii Condominium Law Recodification Draft #1

[Based on Comparison of UCIOA (1994), UCA (1980), and HRS Chapter 514A;
organization follows Uniform Laws]

Hawaii’s Present Condominium Law
Chapter 514A, Hawaii Revised Statutes (HRS)
(Compare with Proposed Recodified Condominium Law in left-hand column)

return receipt requested, of a disclosure document which describes the material
change and contains a provision for such purchaser's written approval or
acceptance of such change, and (2) such purchaser's written approval or
acceptance of the material change, or the lapse of ninety days since such
purchaser has accepted the apartment, or the occupancy of the apartment by such
purchaser; provided that if such purchaser does not rescind the contract or execute
and return the written approval or acceptance of such change as provided in the
disclosure document within thirty days from the date of delivery of such disclosure
document, such purchaser shall be deemed to have approved and accepted such
change; provided further that the deemed approval and acceptance shall be
effective only if at the time of delivery of the disclosure document, such purchaser
is notified in writing of the fact that such purchaser will be deemed to have
approved and accepted the change upon such purchaser's failure to act within the
thirty-day period; provided further that if, prior to delivery of such disclosure
document, ninety days have lapsed since such purchaser has accepted the
apartment, or such purchaser has occupied the apartment, then such purchaser's
right of rescission under subsection (a) shall not be waived unless such purchaser
shall execute the written approval or acceptance of such change as provided in the
disclosure document within thirty days from the date of delivery of such disclosure
document or such purchaser is deemed to have approved and accepted such
change as set forth above. A copy of the form of disclosure document shall be
delivered to the commission prior to delivery to purchasers.

(c) In the event of rescission pursuant to the provisions of this section, a purchaser
shall be entitled to a prompt and full refund of any moneys paid.

(d) This section shall not preclude a purchaser from exercising any rescission
rights pursuant to a contract for sale or any applicable common law remedies.

Condominium Recodification Attorney’s Comment
1.

[Add essence of HRS §514A-69 at right, which addresses violations of HRS §514A-68
(Misleading statements and omissions)? Or leave to common law remedies?]

§514A-69 Remedies; sales voidable when and by whom. Every sale made in
violation of section 514A-68 is voidable at the election of the purchaser; and the
person making such sale and every director, officer, or agent of or for such seller, if
the director, officer, or agent has personally participated or aided in any way in
making the sale, is jointly and severally liable to the purchaser in an action in any
court of competent jurisdiction upon tender of the units sold or of the contract
made, for the full amount paid by the purchaser, with interest, together with all
taxable court costs and reasonable attorney's fees; provided that no action shall be
brought for the recovery of the purchase price after two years from the date of the
sale and provided further that no purchaser otherwise entitled shall claim or have
the benefit of this section who has refused or failed to accept within thirty days an
offer in writing of the seller to take back the unit in question and to refund the full
amount paid by the purchaser, together with interest at six per cent on such
amount for the period from the date of payment by the purchaser down to the date
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of repayment.

Condominium Recodification Attorney’s Comment

§ 4-109. Resales of Units.

(a) Exceptin the case of a sale in which delivery of a public offering statement is
required, or unless exempt under Section 4-101(b), a unit owner shall furnish to a
purchaser before the earlier of conveyance or transfer of the right to possession of
a unit, a copy of the declaration (other than any plats and plans), the bylaws, the
rules or regulations of the association, and a certificate containing:

(1) a statement disclosing the effect on the proposed disposition of any right of
first refusal or other restraint on the free alienability of the unit held by the
association [Question: Why limit to restraints held by association? Not in UCA.],

(2) a statement setting forth the amount of the periodic common expense
assessment and any unpaid common expense or special assessment currently
due and payable from the selling unit owner;

(3) a statement of any other fees payable by the owner of the unit being sold;

(4) a statement of any capital expenditures approved by the association for the
current and succeeding fiscal years;

(5) a statement of the amount of any reserves for capital expenditures and of
any portions of those reserves designated by the association for any specified
projects;

(6) the most recent regularly prepared balance sheet and income and expense
statement, if any, of the association;

(7) the current operating budget of the association;

(8) a statement of any unsatisfied judgments against the association and the
status of any pending suits in which the association is a defendant;

(9) a statement describing any insurance coverage provided for the benefit of
unit owners;

(10) a statement as to whether the executive board has given or received
written notice that any existing uses, occupancies, alterations, or improvements in
or to the unit or to the limited common elements assigned thereto violate any
provision of the declaration;

(11) a statement as to whether the executive board has received written notice
from a governmental agency of any violation of environmental, health, or building
codes with respect to the unit, the limited common elements assigned thereto, or
any other portion of the condominium which has not been cured;

(12) a statement of the remaining term of any leasehold estate affecting the
condominium and the provisions governing any extension or renewal thereof;

(13) a statement of any restrictions in the declaration affecting the amount that
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may be received by a unit owner upon sale, condemnation, casualty loss to the unit
or the condominium, or termination of the condominium;

(14) a statement describing any pending sale or encumbrance of common
elements; and

(15) a statement disclosing the effect on the unit to be conveyed of any
restrictions on the owner’s right to use or occupy the unit or to lease the unit to
another person.

(b) The association, within 10 days after a request by a unit owner, shall furnish a
certificate containing the information necessary to enable the unit owner to comply
with this section. A unit owner providing a certificate pursuant to subsection (a) is
not liable to the purchaser for any erroneous information provided by the
association and included in the certificate.

(c) A purchaser is not liable for any unpaid assessment or fee greater than the
amount set forth in the certificate prepared by the association. A unit owner is not
liable to a purchaser for the failure or delay of the association to provide the
certificate in a timely manner, but the purchase contract is voidable by the
purchaser until the certificate has been provided and for [five] days thereafter or
until conveyance, whichever first occurs.

UCA (1980) Comment [UCIOA (1994) Comment essentially same]

1. In the case of the resale of a unit by a private unit owner who is not a declarant or a
person in the business of selling real estate for his own account, a public offering statement
need not be provided. See Section 4-102(c). Nevertheless, there are important facts which
a purchaser should have in order to make a rational judgment about the advisability of
purchasing the particular condominium unit. Accordingly, each unit owner not required to
furnish a public offering statement under Section 4-102(c) and not exempt under Section
4-101(b) is required to furnish to a resale purchaser, before the execution of any contract of
sale, a copy of the declaration, bylaws, and rules and regulations of the association and a
variety of fiscal, insurance, and other information concerning the condominium and the
unit.

2. While the obligation to provide the information required by this section rests upon
each unit owner (since the purchaser is in privity only with that unit owner), the association
has an obligation to provide the information to the unit owner within 10 days after a request
for such information. Under Section 3-102(a)(12), the association is entitled to charge the
unit owner a reasonable fee for the preparation of the certificate. Should the association fail
to provide the certificate as required, the unit owner would have a right to action against the
association pursuant to Section 4-117.

3. Under subsection (¢), if a purchaser receives a resale certificate which fails to state
the proper amount of the unpaid assessments due from the purchased unit, the purchaser is
not liable for any amount greater than that disclosed in the resale certificate. Because a
resale purchaser is dependent upon the association for information with respect to the
outstanding assessments against the unit which he contemplates buying, it is altogether
appropriate that the association should be prohibited from later collecting greater

Condominium Recodification Attorney’s Comment

1. If we adopt §4-109, should we exempt resales governed by the recodification from
HRS Chapter 508D (Mandatory Seller Disclosures in Real Estate Transactions)? Should
we exempt all condominium sales governed by the recodification from HRS Chapter 508D?
Duplication serves little purpose.

2. UCIOA (1994) made changes to subsection (a) paragraphs 1, 2, 3, 4, 10, 11, 14, and
15. As noted in UCIOA (1994) Comment 4, these revisions were made to track
amendments in adopting States which simplified the contents of the resale certificate.
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assessments than those disclosed prior to the time of the resale purchase.
UCIOA (1994) Comment (relevant portion)

4. The 1994 revisions to this section track amendments in adopting States which
simplified the contents of the resale certificate.

§ 4-110. Escrow of Deposits. Any deposit made in connection with the purchase
or reservation of a unit from a person required to deliver a public offering statement
pursuant to Section 4-102(c) must be placed in escrow by the escrow agent and
held [either-in-this-State-orin-the-state-where-the-unitis located-in-anaccount] in a
federally-insured, interest-bearing account designated solely for that purpose, at a

f|nan0|al |nst|tut|on authorlzed to do busmess in the State by—[a—heensed—ﬂ#e

untll (i) delivered to the declarant at
closing; (i) delivered to the declarant because of the purchaser’s default under a
contract to purchase the unit; or (iii) refunded to the purchaser.

[§514A-64.5] Protection of purchasers' funds. (a) If the commission issues an
effective date for a contingent final public report for a project, the escrow agent
shall deposit all purchasers' funds in a federally-insured, interest-bearing account
at a bank, savings and loan association, or trust company authorized to do
business in the State. The escrow agent shall not disburse the purchasers' funds
from the account until the commission issues an effective date for a final public
report for the project.

(b) If the commission does not issue an effective date for a final public report for a
project by the date on which the project's contingent final public report expires,
then the developer shall promptly notify all purchasers thereof by certified mail and
the developer or the purchaser, after the expiration of the contingent final public
report, may rescind the purchaser's sales contract by giving written notice thereof
to the other. In the event of rescission pursuant to this subsection a purchaser shall
be entitled to a prompt and full refund of the purchaser's entire deposit together
with all interest earned thereon, reimbursement of any required escrow fees, and, if
the developer required the purchaser to secure a financing commitment, the
purchaser shall also be entitled to reimbursement by the developer of any fees the
purchaser incurred in securing that financing commitment.

(c) If the commission issues an effective date for a contingent final public report for
a project, the following notice shall be included in the contingent final public report
and the receipt and notice required under section 514A-62(d):

"The effective date for the Developer's Contingent Final Public Report was
issued before the Developer submitted to the Real Estate Commission: the
executed and recorded deed or master lease for the project site; the executed
construction contract for the project; the building permit; satisfactory evidence of
sufficient funds to cover the total project cost; or satisfactory evidence of a
performance bond issued by a surety licensed in the State of not less than one
hundred per cent of the cost of construction, or such other substantially equivalent
or similar instrument or security approved by the Commission. Until the Developer
submits each of the foregoing items to the Commission, all Purchaser deposits will
be held by the escrow agent in a federally-insured, interest-bearing account at a
bank, savings and loan association, or trust company authorized to do business in
the State. If the Developer does not submit each of the foregoing items to the
Commission and the Commission does not issue an effective date for the Final
Public Report before the expiration of the Contingent Final Public Report, then:

(1) The Developer will notify the Purchaser thereof by certified mail; and

(2) Either the Developer or the Purchaser shall thereafter have the right under
Hawaii law to rescind the Purchaser's sales contract. In the event of a rescission,
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the Developer shall return all of the Purchaser's deposits together with all interest

earned thereon, reimbursement of any required escrow fees, and, if the Developer
required the Purchaser to secure a financing commitment, reimburse any fees the
Purchaser incurred to secure that financing commitment."

§514A-65 Escrow requirement. All moneys paid by purchasers prior to the
purchaser's receipt of the contingent final public report or the final public report on
the project shall be deposited in trust under escrow arrangement with instructions
that no disbursements shall be made from such trust funds on behalf of the seller
until the contract has become binding, and the requirements of sections 514A-40,
514A-63, and 514A-64.5 have been met.

UCA (1980) Comment [UCIOA (1994) Comment essentially same]

1. This section applies to the sale by persons required to furnish public offering
statements of residential units and of non-residential units unless waived pursuant to the
provisions of Section 4-101. It does not apply, however, to resales of units between private
parties. Escrow provisions are not part of the law in several jurisdictions.

2. This section provides declarant a number of choices as to the appropriate escrow
agent. Whether the escrow agent must deposit the funds in an insured institutional
depository, or in a particular type of account, depends on state law, or the agreement of the
parties. To minimize record keeping, of course, the institutional depository could itself be
the escrow agent. The section does not require a separate account for each unit, so that
mingling of funds in a single escrow account would be permitted. The account may be held
whether in the state where the unit is located, or in the enacting state, in recognition that
buyers are often from outside the state where the unit is located.

3. The escrow requirements of this section apply in connection with any deposit made
by a purchaser, whether such deposit is made pursuant to a binding contract or pursuant to a
nonbinding reservation agreement (with respect to which no public offering statement is
required under Section 4-101(b)(6) ).

4. In some states current practice permits escrows to be held by certain title insurance
or escrow companies, attorneys, or real estate brokers. Accordingly, the bracketed
language should be included or deleted in accordance with local practice.

5. Under this section, any interest earned on an escrow deposit may, but need not, be
credited to the purchaser at closing, added to any deposit forfeited to the seller, or added to
any deposit refunded to the purchaser. In short, disposition of any interest is left to
agreement of the parties.

6. In some states, such as New York, the substitution of a bond in place of a deposit
escrow is permitted. The evidence indicates, however, that in many instances the use of the
bonding device has forced purchasers to incur substantial costs and delay prior to obtaining
refunds to which they are entitled. For this reason, this Act does not include bonding as an
alternative to the required escrow of deposits.

Condominium Recodification Attorney’s Comment

1. The Hawaii Bankers Association commented that “[HRS §514A-65.5] can simply
state that purchasers’ funds shall be deposited in a financial institution doing business in the
State and insured by the United States government.” (See, May 18, 2001 letter from
Hawaii Bankers Association to Gordon M. Arakaki.)

§ 4-111. Release of Liens.

(a) In the case of a sale of a unit where delivery of a public offering statement is

§514A-18 Blanket mortgages and other blanket liens affecting an apartment
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required pursuant to Section 4-102(c), a seller:

(1) before conveying a unit, must record or furnish to the purchaser releases of
all liens, except liens on real estate that a declarant has the right to withdraw from
the condominium, that the purchaser does not expressly agree to take subject to or
assume and that encumber that unit and its common element interest; or

(2) must provide a surety bond or substitute collateral for or insurance against
the lien as provided for liens on real estate in [insert appropriate references to
general state law or Sections 5-211 and 5-212 of the State Uniform Simplification
of Land Transfers Act].

(b) Before conveying real estate to the association, the declarant shall have that
real estate released from: (1) all liens the foreclosure of which would deprive unit
owners of any right of access to or easement of support of their units, and (2) all
other liens on that real estate unless the public offering statement describes certain
real estate that may be conveyed subject to liens in specified amounts.

at time of first conveyance or lease. At the time of the first conveyance or lease
of each apartment, every mortgage and other lien, except any improvement district
or utility assessment, affecting both the apartment and any other apartment shall
be paid and satisfied of record, or the apartment being conveyed or leased and its
common interest shall be released therefrom by partial release duly recorded.

UCA (1980) Comment

The exemption for withdrawable real estate set forth in subsection (a) is designed to
preserve flexibility for the declarant in terms of financing arrangements. Theoretically, a
developer might partially avoid the lien release requirement of subsection (a) by placing
part of the common element improvements such as a swimming pool or tennis court on
withdrawable real estate. By doing so, it could separately mortgage that part of the
common elements without being obligated to discharge the mortgage or secure partial
releases when individual units are sold. (However, even if there were no withdrawable real
estate exemption from the release of lien requirement, developers could still separately
mortgage such improvements as pools and tennis courts without having to discharge the
mortgage on sale of units. All they would have to do is leave the particular real estate out
of the condominium and then convey it directly to the association subject to the mortgage.)

If a mortgage or other lien created by or arising against the developer attaches to
withdrawable real estate after the declaration has been recorded, a lapse of the developer’s
right to withdraw the real estate would also terminate the rights of the lienor, since the lien
would attach only to the developer’s interest (the right to withdraw). However, an alert
lienor would not permit the right to withdraw to lapse without taking steps to see that the
right to withdraw is exercised. If the mortgage or other lien attached to the real estate and
was perfected before the condominium declaration was recorded, lapse of the right to
withdraw would not affect the lienor’s rights and it could foreclose on the real estate
whether or not the developer had lost the right to withdraw. As a practical matter, whether
the mortgage or other lien against withdrawable real estate arises before or after the
declaration is recorded, unit owners may find that, if the association does not release liens
on withdrawable real estate containing common elements, the lienor will be able to
withdraw the land and deprive the unit owners of its use. Therefore, unit purchasers and
their counsel should be alert to that possibility.

If units are created in withdrawable real estate, the units, when sold, are subject to the
release-of-lien rule of subsection (b)(1) and after a unit in a particular withdrawable parcel

Condominium Recodification Attorney’s Comment

1. HRS §514A-18 is located in Part II (Creation, Alteration, and Termination of
Condominiums) of HRS Chapter 514A.

2. See also, HRS §514A-16 (Liens against apartments; removal from lien; effect of
part payment), incorporated in Recodification §2-119.1.

3. See also, Recodification §3-117 (Other Liens Affecting the Condominium).
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is sold, that parcel can no longer be withdrawn. In that case, any lien created by or arising
against the developer which attached to the real estate and is subordinate to the
condominium declaration would automatically expire.

UCIOA (1994) Comment (relevant portion)

2. Subsection (b) will most commonly apply in the case of a planned community,
where all of the common elements, whatever they may be in a particular project, must be
owned by the association, see Section 1-103(4), or in a cooperative, where Section 2-101
requires that all the real estate comprising the cooperative must be conveyed to the
association at the time the cooperative is created. The section would also apply, however,
in the event other real estate, such as units or other real property not subject to the
declaration, is conveyed to the association.

§514A-67 Financing construction. Should the apartments be conveyed or leased
prior to the completion of construction of the building or buildings for the purpose of
financing such construction, all moneys from the sale of such apartments, including
any payments made on loan commitments from lending institutions, shall be
deposited by the developer in a trust fund with a bank, savings and loan
association, or trust company authorized to do business in the State under an
escrow arrangement. Disbursements from such fund may be made, from time to
time, to pay for construction costs of the building or buildings in proportion to the
valuation of the work completed by the contractor as certified by a registered
architect or professional engineer, and for architectural, engineering, finance, and
legal fees and for other incidental expenses of the condominium project as
approved by the mortgagee. The balance of the moneys remaining in the trust fund
shall be disbursed only upon completion of the building or buildings, free and clear
of all mechanic's and materialman's liens. The real estate commission may impose
other restrictions relative to the retention and disbursement of the trust fund.

§ 4-112. Conversion Buildings.

(a) A declarant of a condominium containing conversion buildings, and any dealer
who intends to offer units in such a condominium, shall give each of the residential
tenants and any residential subtenant in possession of a portion of a conversion
building notice of the conversion and provide those persons with the public offering
statement no later than 120 days before the tenants and any subtenant in
possession are required to vacate. The notice must set forth generally the rights of
tenants and subtenants under this section and must be hand delivered to the unit
or mailed by prepaid United States mail to the tenant and subtenant at the address
of the unit or any other mailing address provided by a tenant. No tenant or
subtenant may be required to vacate upon less than 120 days’ notice, except by
reason of nonpayment of rent, waste, or conduct that disturbs other tenants’
peaceful enjoyment of the premises, and the terms of the tenancy may not be
altered during that period. Failure to give notice as required by this section is a
defense to an action for possession.

(b) For [60] days after delivery or mailing of the notice described in subsection (a),
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the person required to give the notice shall offer to convey each unit or proposed
unit occupied for residential use to the tenant who leases that unit. If a tenant fails
to purchase the unit during that [60]-day period, the offeror may not offer to dispose
of an interest in that unit during the following [180] days at a price or on terms more
favorable to the offeree than the price or terms offered to the tenant. This
subsection does not apply to any unit in a conversion building if that unit will be
restricted exclusively to non-residential use or the boundaries of the converted unit
do not substantially conform to the dimensions of the residential unit before
conversion.

(c) If a seller, in violation of subsection (b), conveys a unit to a purchaser for value
who has no knowledge of the violation, recordation of the deed conveying the unit
extinguishes any right a tenant may have under subsection (b) to purchase that
unit if the deed states that the seller has complied with subsection (b), but does not
affect the right of a tenant to recover damages from the seller for a violation of
subsection (b).

(d) If a notice of conversion specifies a date by which a unit or proposed unit must
be vacated and otherwise complies with the provisions of [insert appropriate state
summary process statute], the notice also constitutes a notice to vacate specified
by that statute.

(e) Nothing in this section permits termination of a lease by a declarant in violation
of its terms.

UCA (1980) Comment [UCIOA (1994) Comment essentially same]

1. One of the most controversial issues in the field of condominium development
relates to conversion of rental buildings to condominiums. Opponents of conversions point
out that the frequent result of conversions, which occur principally in large urban areas, is
to displace low- and moderate-income tenants and provide homes for more affluent persons
able to afford the higher prices which the converted apartments command. Indeed, studies
indicate that the burden of conversion displacement falls most frequently on low- and
moderate-income and elderly persons. At the same time, the conversion of a building to
condominium ownership can lead to a substantial increase in property value, a result which
proponents believe can be an important factor in curtailing the problem of declining urban
tax bases. Proponents also point out that the conversion of rental units in inner-city areas to
individual ownership frequently results in the stabilization of the buildings concerned, thus
providing an important technique for use in neighborhood preservation and revitalization.
This section, which seeks to balance these competing interests, is based principally on
similar provisions set forth in the condominium statutes of Virginia and the District of
Columbia.

2. In an attempt to strike a fair balance between the competing interests of rental
tenants and prospective owners, subsection (b) provides the tenant a right for 60 days to
purchase the unit which he leases at a price and on terms offered by the declarant. The
subsection discourages unreasonable offers by declarants by providing that, if the tenant
fails to accept the terms offered, the declarant may not thereafter sell the unit at a lower

Condominium Recodification Attorney’s Comment

(Are there any problems with condominium conversions in Hawaii that this section

fixes? If not, we should delete it.)
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price or upon more favorable terms to a third person for at least 180 days. However, the
declarant is not required to offer residential tenants the right to purchase commercial units
or to offer to sell to tenants if the dimensions of their previous apartments have been
substantially altered. The reason for this exception is that, if an apartment is subdivided or
if two apartments are merged into a single condominium unit, compliance with the
requirements of subsection (b) would be impossible.

3. Jurisdictions with rent control statutes should consider whether amendments to this
section are necessary to conform to the procedures or substantive requirements set out in
the rent control laws or whether modifications to the rent control laws may be required as a
result of the enactment of this section.

4. Except for the restrictions on permissible evictions stated in subsection (a), this Act
does not change the law of summary process in a state. As a result, if a tenant refuses to
vacate the premises following the 120-day notice, the usual provisions of the state’s
summary process statutes would apply, while any defenses available to a tenant would also
be available.

§ 4-113. Express Warranties of Quality.

(a) Express warranties made by any seller to a purchaser of a unit, if relied upon
by the purchaser, are created as follows:

(1) any affirmation of fact or promise which relates to the unit, its use, or rights
appurtenant thereto, area improvements to the condominium that would directly
benefit the unit, or the right to use or have the benefit of facilities not located in the
condominium, creates an express warranty that the unit and related rights and
uses will conform to the affirmation or promise;

(2) any model or description of the physical characteristics of the
condominium, including plans and specifications of or for improvements, creates
an express warranty that the condominium will conform to the model or description;

(3) any description of the quantity or extent of the real estate comprising the
condominium, including plats or surveys, creates an express warranty that the
condominium will conform to the description, subject to customary tolerances; and

(4) a provision that a purchaser may put a unit only to a specified use is an
express warranty that the specified use is lawful.

§514A-70 Warranty against structural and appliance defects; notice of
expiration required. The developer of a condominium property regime subject to
this chapter shall give notice by certified mail at the appropriate time to all
members of the association of apartment owners and all members of the board of
directors that the normal one-year warranty period will expire in ninety days. The
notice shall set forth specific methods which apartment owners may pursue in
seeking remedies for defects, if any, prior to expiration.

(b) Neither formal words, such as “warranty” or “guarantee,” nor a specific
intention to make a warranty, are necessary to create an express warranty of
quality, but a statement purporting to be merely an opinion or commendation of the
real estate or its value does not create a warranty.

(c) Any conveyance of a unit transfers to the purchaser all express warranties of
quality made by previous sellers.

UCA (1980) Comment [UCIOA (1994) Comment essentially same]

1. This section, together with Sections 4-114, 4-115, and 4-116, are adapted from the
real estate warranty provisions contained in the Uniform Land Transactions Act (ULTA).

Condominium Recodification Attorney’s Comment

1. On the advice of Bob Diamond, the Virginia attorney who was the principal drafter
of the Virginia laws upon which UCA and UCIOA are based, I am researching Virginia and
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2. This section, which parallels Section 2-308 of ULTA, deals with express
warranties, that is, with the expectations of the purchaser created by particular conduct of
the declarant in connection with inducement of the sale. It is based on the principle that,
once it is established that the declarant has acted so as to create particular expectations in
the purchaser, warranty should be found unless it is clear that, prior to the time of final
agreement, the declarant has negated the conduct which created the expectation.

3. Subsection (b) makes it clear that no specific intention to make a warranty is
necessary if any of the factors mentioned in subsection (a) are made part of the basis of the
bargain between the parties. In actual practice, representations made by a declarant
concerning condominium property during the bargaining process are typically regarded as a
part of the description. Therefore, no particular reliance on the representations need be
shown in order to weave them into the fabric of the agreement. Rather, the burden is on the
declarant to show that representations made in the bargaining process were not relied upon
by the purchaser at the time of contracting.

4. Subsection (a)(1) provides that representations as to improvements and facilities not
located in the condominium may create express warranties. Declarants often assert that
recreational facilities, such as swimming pools, golf courses, tennis courts, etc., will be
constructed in the future and that unit owners will have the right to utilize such facilities
once constructed. Such assertions are intended to be included within the language “have
the benefit of facilities not located in the condominium.” If, under the circumstances, such
improvements would benefit the unit being sold, then the declarant may be liable for breach
of express warranty if they are not completed. Such liability is distinct from the declarant’s
obligations, under Section 4-119, to complete all improvements labeled “MUST BE
BUILT” on plats and plans.

5. Under subsection (a)(4), a contract provision permitting the purchaser to use a
condominium unit only for a specified use or uses creates an express warranty that the unit
may lawfully be used for that purpose. Therefore, if there is a limitation on use, the
resulting express warranty could not be disclaimed by a disclaimer of implied warranties
under Section 4-115.

6. The precise time when representations set forth in subsection (a) are made is not
material. The sole question is whether the language or other representations of the
declarant are fairly to be regarded as part of the contract between the parties.

7. Subsection (b) makes clear that it is not necessary to the existence of a warranty
that the declarant have intended to assume a warranty obligation. On the other hand, mere
statements of opinion or commendations by the declarant do not necessarily create
warranties. Whether a particular statement purports to be merely opinion or commendation
is basically a question of whether the purchaser could reasonably rely upon the statement as
a meaningful representation or promise with respect to the condominium. That
determination depends, in turn, not merely upon the words used but also upon the relative
characteristics and skills of the parties. Thus a representation by a declarant to a novice
purchaser that a particular condominium unit is in “good condition” may be more than mere
opinion or commendation, while the same statement by a novice seller to a professional

West Virginia condominium law provisions regarding express warranties of quality. In the
meantime, the UCA/UCIOA provisions serve as “idea placeholders.”
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buyer would likely be only opinion or commendation, and thus not a warranty.

8. The provision of subsection (c) that the conveyance of a unit transfers to the
purchaser all express warranties made by prior declarants is intended, in part, to avoid the
possibility that a declarant could negate his warranty obligations through the device of
transferring a unit through a shell entity to the ultimate purchaser.

§ 4-114. Implied Warranties of Quality.

(a) A declarant and any dealer warrants that a unit will be in at least as good
condition at the earlier of the time of the conveyance or delivery of possession as it
was at the time of contracting, reasonable wear and tear excepted.

(b) A declarant and any dealer impliedly warrants that a unit and the common
elements in the condominium are suitable for the ordinary uses of real estate of its
type and that any improvements made or contracted for by him, or made by any
person before the creation of the condominium, will be:

(1) free from defective materials; and

(2) constructed in accordance with applicable law, according to sound engineering
and construction standards, and in a workmanlike manner.

(c) In addition, a declarant and any dealer warrants to a purchaser of a unit that
may be used for residential use that an existing use, continuation of which is
contemplated by the parties, does not violate applicable law at the earlier of the
time of conveyance or delivery of possession.

(d) Warranties imposed by this section may be excluded or modified as specified
in Section 4-115.

(e) For purposes of this section, improvements made or contracted for by an
affiliate of a declarant (Section 1-103(1)) are made or contracted for by the
declarant.

(f) Any conveyance of a unit transfers to the purchaser all of the declarant’s
implied warranties of quality.

UCA (1980) Comment [UCIOA (1994) Comment essentially same]

1. This section, which is based upon Section 2-309 of ULTA, overturns the rule still
applied in many states that a professional seller of real estate makes no implied warranties
of quality (the rule of “caveat emptor”). In recent years, that rule has been increasingly
recognized as a relic of an earlier age whose continued existence defeats reasonable
expectations of purchasers. Since the 1930's, more and more courts have completely or
partially abolished the caveat emptor rule, and it is clear that the judicial tide is now
running in favor of seller liability.

2. The principal warranty imposed under this section is that of suitability of both the
unit and common elements for ordinary uses of real estate of similar type, and of quality of
construction. Both of these warranties, which arise under subsection (b), are imposed only
against declarants and not against unit owners selling their units to others.

3. Many recent cases have held that a seller of new housing impliedly warrants that

Condominium Recodification Attorney’s Comment

1. On the advice of Bob Diamond, the Virginia attorney who was the principal drafter
of the Virginia laws upon which UCA and UCIOA are based, I am researching Virginia and
West Virginia condominium law provisions regarding implied warranties of quality. In the
meantime, the UCA/UCIOA provisions serve as “idea placeholders.”
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the houses sold are habitable. The warranty of suitability under this Act is similar to the
warranty of habitability. However, under the Act, the warranty of suitability applies to both
units and common elements in both commercial and residential condominiums. If, for
example, a commercial unit is sold for commercial use although it is not suitable for the
ordinary uses of condominium units of that type, the warranty of suitability has been
breached. Moreover, this warranty of suitability arises in the case of used, as well as new,
buildings or other improvements in the condominium.

4. The warranty of suitability and of quality of construction arises only against a
declarant and persons in the business of selling real estate for their own account. As in the
case of sales of goods, a non-professional seller is liable, if at all, only for any express
warranties made by him. However, if a non-professional seller fails to disclose defects of
which he is aware, he may be liable to the purchaser for fraud or misrepresentation under
the common law of the state where the transaction occurred. Also, the warranties imposed
by this section may be used to give content to a general “guarantee” by a non-professional
seller.

5. The warranty as to quality of construction for improvements made or contracted for
by the declarant or made by any person before the creation of the condominium is broader
than the warranty of suitability. Particularly, it imposes liability for defects which may not
be so serious as to render the condominium unsuitable for ordinary purposes of real estate
of similar type. Moreover, subsection (e) prevents a declarant from avoiding liability with
respect to the quality of construction warranty by having an affiliated entity make the
desired improvements.

6. Under subsection (c), a declarant also warrants to a residential purchaser that an
existing use contemplated by the parties does not violate applicable law. The declarant,
therefore, is liable for any violation of housing codes or other laws which renders any
existing use of the condominium unlawful.

7. The issue of declarant liability for warranties is an important one in cases where a
transfer of the declarant’s rights occurs, either as an arm’s length transaction, as a transfer
to an affiliate, or as a transfer by foreclosure or a deed in lieu of foreclosure. Subsection (f)
makes clear that a conveyance of a unit transfers to the purchaser all warranties of quality
made by any declarant, and Section 3-104(b)(1) makes clear that the original declarant
remains liable for all warranties of quality with respect to improvements made by him, even
after he transfers all declarant rights, regardless of whether the unit is purchased from the
declarant who made the improvements. If the successor declarant is an affiliate of the
original declarant, it is clear, under both Sections 3-104(b)(2) and 4-114({), that the original
declarant remains liable for warranties of quality or improvements made by his successor
even after the declarant himself ceases to have any special declarant rights.

8. As to the liabilities of successor declarants for warranties of quality, a successor
who is an affiliate of a declarant is liable, pursuant to Section 3-104(e)(1), for warranties or
improvements made by his predecessor. However, any non-affiliated successor of the
original declarant is liable only for warranties of quality for improvements made or
contracted for by him, and is not liable for warranties which may lie against the original
declarant even if the successor sells units completed by the original declarant to a
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purchaser. See Section 3-104(e)(2). In the case of a foreclosing lender, this is the same
result as that reached under Section 2-309(f) of ULTA. The same result is also reached
under ULTA in the case of a successor who, under ULTA Section 3-309(b), would be a
seller in the business of selling real estate since under that subsection the seller is liable
only for warranties or improvements made or contracted for by him.

§ 4-115. [Exclusion or Modification of Implied Warranties of Quality]

(a) Except as limited by subsection (b) with respect to a purchaser of a unit that
may be used for residential use, implied warranties of quality:
(1) may be excluded or modified by agreement of the parties; and

(2) are excluded by expression of disclaimer, such as “as is,” “with all faults,” or
other language that in common understanding calls the purchaser’s attention to the
exclusion of warranties.

(b) With respect to a purchaser of a unit that may be occupied for residential use,
no general disclaimer of implied warranties of quality is effective, but a declarant
and any dealer may disclaim liability in an instrument signed by the purchaser for a
specified defect or specified failure to comply with applicable law, if the defect or
failure entered into and became a part of the basis of the bargain.

UCA (1980) Comment [UCIOA (1994) Comment essentially same]
1. This section parallels Section 2-311(b) and (c) of ULTA.

2. Under this section, implied warranties of quality may be disclaimed. However, a
warranty disclaimer clause, like any other contract clause, is subject to a possible court
holding of unconscionability. Although the section imposes no requirement that a
disclaimer be in writing, except in the case of residential units, an oral disclaimer might be
ineffective under the law of parole and extrinsic evidence.

3. Except as against purchasers of residential units, there are no formal standards for
the effectiveness of a disclaimer clause. All that is necessary under this section is that the
disclaimer be calculated to effectively notify the purchaser of the nature of the disclaimer.

4. Under subsection (b), general disclaimers of implied warranties are not permitted
with respect to purchasers of residential units. However, a declarant may disclaim liability
for a specified defect or a specified failure to comply with applicable law in an instrument
signed by such a purchaser. The requirement that the disclaimer as to each defect or failure
be in a signed instrument is designed to insure that the declarant sufficiently calls each
defect or failure to the purchaser’s attention and that the purchaser has the opportunity to
consider the effect of the particular defect or failure upon the bargain of the parties.
Consequently, this section imposes a special burden upon the declarant who desires to
make a “laundry list” of defects or failures by requiring him to emphasize each item on
such a list and make its import clear to prospective purchasers. For example, the declarant
of a conversion condominium might, consistent with this subsection, disclaim certain
warranties for “all electrical wiring and fixtures in the building, the furnace, all materials
comprising or supporting the roof, and all components of the air conditioning system.”

5. This section is not intended to be inconsistent with, or to prevent, the use of insured

Condominium Recodification Attorney’s Comment

1. On the advice of Bob Diamond, the Virginia attorney who was the principal drafter
of the Virginia laws upon which UCA and UCIOA are based, I am researching Virginia and
West Virginia condominium law provisions regarding the exclusion or modification of
implied warranties of quality. In the meantime, the UCA/UCIOA provisions serve as “idea
placeholders.”
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warranty programs offered by some home builders. However, under the Act, the implied
warranty that a new condominium unit will be suitable for ordinary uses (i.e., habitable)
and will be constructed in a sound, workmanlike manner, and free of defective materials,
cannot be disclaimed by general language.

§ 4-116. Statute of Limitations for Warranties.

(a) Unless a period of limitation is tolled under Section 3-111 or affected by
subsection (d), a judicial proceeding for breach of any obligation arising under
Section 4-113 or 4-114 must be commenced within six years after the [claim for
relief][cause of action] accrues, but the parties may agree to reduce the period of
limitation to not less than two years. With respect to a unit that may be occupied
for residential use, an agreement to reduce the period of limitation must be
evidenced by a separate instrument executed by the purchaser.

(b) Subject to subsection (c), a [claim for relief] [cause of action] for breach of
warranty of quality, regardless of the purchaser’s lack of knowledge of the breach,
accrues:

(1) as to a unit, at the time the purchaser to whom the warranty is first made
enters into possession if a possessory interest was conveyed or at the time of
acceptance of the instrument of conveyance if a nonpossessory interest was
conveyed; and

(2) as to each common element, at the time the common element is completed
or, if later, as to (i) a common element that is added to the condominium by
exercise of development rights, at the time the first unit which was added to the
condominium by the same exercise of development rights is conveyed to a bona
fide purchaser, or (i) a common element within any other portion of the
condominium, at the time the first unit is conveyed to a bona fide purchaser.

(c) If a warranty of quality explicitly extends to future performance or duration of
any improvement or component of the condominium, the [claim for relief] [cause of
action] accrues at the time the breach is discovered or at the end of the period for
which the warranty explicitly extends, whichever is earlier.

(d) During the period of declarant control, the association may authorize an
independent committee of the executive board to evaluate and enforce by any
lawful means warranty claims involving the common elements, and to compromise
those claims. Only members of the executive board elected by unit owners other
than the declarant and other persons appointed by those independent members
may serve on the committee, and the committee’s decision must be free of any
control by the declarant or any member of the executive board or officer appointed
by the declarant. All costs reasonably incurred by the committee, including
attorney’s fees, are common expenses, and must be added to the budget annually
adopted by the association under Section 3-115. If the committee is so created,
the period of limitation for claims for these warranties begins to run from the date of
the first meeting of the committee, regardless of when the period of declarant
control terminates.
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UCA (1980) Comment

1. Under subsection (a), the parties may agree that the statute of limitations be reduced
to as little as 2 years. However, such a contract provision (which, in the case of residential
units, must be reflected in a separate written instrument executed by the purchaser) could,
like other contract provisions, be subject to attack on grounds of unconscionability in
particular cases.

2. Except for warranties of quality which explicitly refer to future performance or
duration, a cause of action for breach of a warranty of quality would normally arise when
the purchaser to whom it is first made enters into possession. Suit on such a warranty
would thus have to be brought within 6 years thereafter. Even an inability to discover the
breach would not delay the running of the statute of limitations in this regard.

3. Real estate sales frequently include warranties that certain components (e.g.,
furnaces, hot water heaters, air conditioning systems, and roofs) will last for a particular
period of time. In the case of such warranties, the statute of limitations would not start
running until the breach is discovered, or, if not discovered before the end of the warranty
term, until the end of the term.

UCIOA (1994) Comment (relevant portions)

4. The common elements typically have many components. While always dependent
on the particular unit boundaries of the particular project, typical common elements include
retaining walls, a swimming pool, water lines, sidewalks, party walls, etc. A phase for this
purpose consists of the units, common elements and limited common elements created
upon each occasion of the exercise by the declarant of development rights reserved by such
declarant.

5. Under subsection (b)(2)(ii), if the declarant has not reserved development rights to
expand the community by adding units and common elements or limited common elements,
the claim for relief or cause of action for a common element accrues at the later of the time
of the first unit sale or the time that common element is completed. However, under
amended Section 3-111, that period does not begin to run until declarant control terminates.

On the other hand, if the declarant has retained development rights to expand the
community, the cause of action accrues upon the first conveyance of a unit within the phase
which includes that particular common element.

6. New subsection (d) creates an alternative mechanism by which a declarant may
create an independent board committee to evaluate and enforce warranty claims. The
committee is analogous to an independent audit committee composed of outside directors in
a publicly held corporation. This section strikes a balance between the legitimate interest of
a declarant in not having to provide warranties on the common elements for an
unreasonable time, and the equally legitimate interest of unit owners in having an
independent analysis of warranty claims before those claims expire.

Condominium Recodification Attorney’s Comment

§ 4-117. Effect of Violations on Rights of Action; Attorney’s Fees.

(a) If a declarant or any other person subject to this chapter fails to comply with
any of its provisions or any provision of the declaration or bylaws, any person or
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class of persons adversely affected by the failure to comply has a claim for
appropriate relief. Punitive damages may be awarded for a willful failure to comply
with this chapter. The court, in an appropriate case, may award court costs and
reasonable attorney’s fees.

(b) Parties to a dispute arising under this chapter, the declaration, or the bylaws
may agree to resolve the dispute by any form of binding or nonbinding alternative
dispute resolution, but:

(1) a declarant may agree with the association to do so only after the period of
declarant control passes unless the agreement is made with an independent
committee of the executive board elected pursuant to Section 4-116(d); and

(2) an agreement to submit to any form of binding alternative dispute resolution
must be in a writing signed by the parties.

UCA (1980) Comment

This section provides a general clause of action or claim for relief for failure to comply
with the Act by either a declarant or any other person subject to the Act’s provisions. Such
persons might include unit owners, persons exercising a declarant’s rights of appointment
pursuant to Section 3-103(d), or the association itself. A claim for appropriate relief might
include damages, injunctive relief, specific performance, rescission or reconveyance if
appropriate under the law of the state, or any other remedy normally available under state
law. The section specifically refers to “any person or class of persons” to indicate that any
relief available under the state class action statute would be available in circumstances
where a failure to comply with this Act has occurred. This section specifically permits
punitive damages to be awarded in the case of willful failure to comply with the Act and
also permits attorney’s fees to be awarded in the discretion of the court to any party that
prevails in an action.

UCIOA (1994) Comment (relevant portion)

2. The 1994 amendments reflect the Conference’s judgment that resolving disputes by
non-judicial means is a desirable outcome, subject to the limitations contained in this
section.

Condominium Recodification Attorney’s Comment
1. UCIOA (1994) added subsection (b) to §4-117.
2. See, HRS §514A-94 (Attorneys’ fees, delinquent assessments, and expenses of

enforcement), which will be addressed in Recodification Article 3 (Management of
Condominium).

2. See also, Recodification §§3-102(a)(18) and 3-102.2 (Alternative Dispute
Resolution).

§ 4-118. Labeling of Promotional Material. No promotional material may be
displayed or delivered to prospective purchasers which describes or portrays an
improvement that is not in existence unless the description or portrayal of the
improvement in the promotional material is conspicuously labeled or identified
either as “MUST BE BUILT” or as “NEED NOT BE BUILT.”

UCA (1980) Comment

1. Section 2-109(c) requires that the plats and plans for every condominium indicate
whether or not any improvement that might be built in the condominium must be built.
However, Section 4-103 does not require that copies of the plats and plans be provided to
purchasers as part of the public offering statement. Consequently, this section requiring the
labeling of improvements depicted on promotional material is necessary to assure that
purchasers are not deceived with respect to which improvements the declarant is obligated

Condominium Recodification Attorney’s Comment

UCIOA (1994) Comment simply states: “This section requiring the labeling of
improvements depicted on promotional material is necessary to assure that purchasers are
not deceived with respect to improvements the declarant indicates he intends to make in a
common interest community.”
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to make in a particular condominium project.

2. Since no contemplated improvements on real estate subject to development rights
need be shown on plats and plans, additional labeling is required by this section to insure
that, if the declarant shows any contemplated improvements in his promotional material
which are not shown on the plats and plans, those improvements must also be appropriately
labeled.

§ 4-119. Declarant’s Obligation to Complete and Restore.

(a) Except for improvements labeled “NEED NOT BE BUILT,” the declarant shall
complete all improvements depicted on any site plan or other graphic
representation, including any plats or plans prepared pursuant to Section 2-109,
whether or not that site plan or other graphic representation is contained in the
public offering statement or in any promotional material distributed by or for the
declarant.

(b) The declarant is subject to liability for the prompt repair and restoration, to a
condition compatible with the remainder of the condominium, of any portion of the
condominium affected by the exercise of rights reserved pursuant to or created by
Section 2-110, 2-111, 2-112, 2-113, 2-115, or 2-116.

UCIOA (1994) Comment [UCA (1980) Comment similar, but not as clear]

1. The duty imposed by subsection (a) is a fundamental obligation of the declarant and
is one with which a successor declarant is obligated to comply under Section 3-104.

2. Section 4-119(b) requires the declarant to repair and restore the common interest
community following the exercise of any rights reserved or created to exercise a
development right (Section 2-110), to alter units (Section 2-112), relocate the boundaries
between adjoining units (Section 2-112), subdivide units (Section 2-113), use units or
common elements for sales purposes (Section 2-115), or exercise of easement rights
(Section 2-116). Plainly, this obligation on the declarant exists only if the declarant, in his
capacity as a unit owner, exercises these rights. If any right to, for example, alter units, is
exercised by another unit owner, that unit owner and not the declarant, would be
responsible for the consequences of those acts.

§ 4-120. Substantial Completion of Units. Except as allowed under section 5-
103(b), in the case of a sale of a unit where delivery of a public offering statement
is required, a contract of sale may be executed, but no interest in that unit may be
conveyed until the declaration is recorded and the unit is substantially completed,
as evidenced by a recorded certificate of substantial completion executed by an
independent licensed architect, surveyor or engineer, or by issuance of a certificate
of occupancy authorized by law.

UCA (1980) Comment [UCIOA (1994) Comment same]

The purpose of this section, complemented by Section 4-110, is to assure that the
declarant is not able to obtain use of the purchaser’s money until the purchaser is able to get
a completed unit.
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UCIOA (1994) deleted reference to §5-103(b), but it makes sense to
in Recodification §4-120.

keep the reference
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UCIOA (1994) Comment

The purpose of this section, complemented by Section 4-110, is to assure that the
declarant is not able to obtain use of the purchaser’s money until the purchaser is able to get
a completed unit.
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