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Mahalo

Krystyn Weeks     Joshua German Richard Ma
• Insurance Associates Insurance Associates Presentation Resources

Submit them using the 
GoToWebinar Tool
“Questions”
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The materials and information provided in this educational effort is intended to provide general education 
and information and is not a substitute for obtaining legal advice or other competent professional assistance 
to address specific circumstances.  The information contained in this presentation is not an office
al or binding interpretation, opinion or decision of the Hawaii Real Estate Commission (Commission) or the 
Department of Commerce and Consumer Affairs

Additionally, the Commission’s CETF funding of this educational effort shall not be construed to constitute the 
Commission’s approval or disapproval of the information and materials discussed in this educational effort; 
the Commission’s warrant or representation of the accuracy, adequacy, completeness, and appropriateness 
for any particular purpose of the information and or of any forms included in this educational effort; or the 
Commission’s judgment of the value or merits of this educational effort.

This webinar is pending approval by the Community Association 
Managers International Certification Board (CAMICB) for 1.5 credit 
hours to fulfill continuing education requirements  for CMCA®

certification.

CAIHAWAII@HAWAIIANTEL.NET
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Our Speakers

Kevin Davis is the President of Kevin Davis Insurance Services ,Inc., 
currently the Managing General Agent for Travelers Insurance and is one of 
the largest writers of specialty insurance coverage for community 
associations in the country, insuring more than 40,000 community 
associations.  

A few highlights include: Mr. Davis served as president of the Greater Los 
Angeles Chapter of the Community Association Institute (CAI) and served on 
the board of the Orange County Chapter of CAI. Mr. Davis is one of a small 
group of individuals nationally to hold a Community Insurance and Risk 
Management Specialist (CIRMS) designation since April of 2003. Since 1985 
Mr. Davis has been involved in developing several national insurance 
products specific to the community association industry, including, Directors 
and Officers Liability coverage, Crime, Umbrella, Liability Coverage and 
Errors and Omissions coverage. Mr. Davis graduated in 1978 from Temple 
University in Philadelphia. He graduated with a BA in Communications.

Our Speakers

Marcus Kawatachi is the Deputy Executive Director of the 
Hawai‘i Civil Rights Commission, the state agency tasked 
with enforcing anti‐discrimination laws in the areas of 
employment, housing, public accommodations, and 
access to state and state‐funded services.  

Mr. Kawatachi began his employment at the HCRC in 1996 
and has held the positions of Law Clerk, Investigator, and 
Investigator Supervisor.  In 2011 he was appointed Deputy 
Executive Director, a position in which he provides direct 
supervision to all HCRC investigators and attorneys.  Born 
and raised in Hawai‘i, Mr. Kawatachi received his B.A. from 
Princeton University and his law degree from the William 
S. Richardson School of Law.
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Our Speakers
Wes Brum is an Account Executive at Insurance Associates, Inc. and 
is the only Account Executive in the State who holds the Associates 
in National Flood Insurance (ANFI) designation. Wes has over 10 
years of flood insurance experience, he attends the National Flood 
Insurance Conference annually and was previously the Flood 
Department Manager at Hawaii’s largest Wright Your Own (WYO) 
company, First Insurance Company of Hawaii. 

Wes has also previously served as the Vice President of the 
Underwriters Association of Hawaii from 2016‐2017 and the 
President of the Underwriters Association of Hawaii from 2017‐
2018. Over the years, Wes has hosted multiple flood insurance 
continuing education courses across the State, is a member of the 
Community Association Institutes (CAI) and has participated as a 
member of the National Flood Association (NFA), Wholesale & 
Specialty Insurance Association (WSIA), and the Honolulu 
Association of Insurance Professionals (HAIP).

PAUL A. IRELAND KOFTINOW is an associate attorney with Anderson & 
Fujisaki LLP A Limited Liability Law Partnership.  He received his J.D. 
degree from William S. Richardson School of Law in 2013.  He is licensed 
to practice law in the State of Hawaii and the U.S. District Court, District 
of Hawaii.  His practice is focused on representing community 
associations in covenant enforcement litigation, collections work, general 
management issues, and developing association regulations and policies.  

He has been a regular speaker on topics relating to community 
association law.  He recently co‐authored an article on recent 
developments in condominium nonjudicial foreclosures for the March 
2021 edition of the Hawaii Bar Journal.  He was also recently presented 
the Hoku Award (in 2021) by the Hawaii Chapter of Community 
Associations Institute (“CAI”) in recognition of his participation in 
support of CAI Hawaii’s education programs, chair of the HQ webinar 
programs, and interest in being a future leader with CAI Hawaii.

Our Speakers
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The Rise in Hawaii D & O 
Liability Claims!

The What and the Why!

The views expressed in these materials are those of the author and do not 
necessarily reflect the views of Kevin Davis Insurance Services or The 
Travelers Companies, Inc. or any of its subsidiary insurance companies 
(“Travelers”). This material is for general informational purposes only and
is not legal advice. It is not designed to be comprehensive and it may not 
apply to your particular facts and circumstances. Consult as needed with 
your own attorney or other professional adviser. This material does not 
amend, or otherwise affect, the provisions or coverages of any insurance 
policy or bond issued by Travelers. It is not a representation that coverage 
does or does not exist for any particular claim or loss under any such policy 
or bond. Coverage depends on the facts and circumstances involved in the 
claim or loss, all applicable policy or bond provisions, and any applicable 
law. Availability of coverage referenced in this document can depend on 
underwriting qualifications and state regulations."
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Our goal in the webinar is to discuss why 
we are seeing the rise in D&O losses in

Hawaii, what do they look like and what 
can be done to limit the losses.

What is Causing Hawaii To Be A Problem

• Broad Comprehensive D&O 
Contract

• Unskilled Volunteer Board 
Members

• Social inflation
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Item #1
Broad Comprehensive D&O 
Contract!

D&O Liability protects Insured against a claim

for a wrongful act made against them during

the policy period.

D&O Coverages Concerns

• Broad Definition of Insured, Claim and 
Wrongful Act

• Non‐Money Damage Exclusion
• No Noise Exclusion
• No Discrimination Exclusion
• No Employment Practices Exclusion
• No Insured vs. Insured Exclusion
• No Breach of Contract Exclusion
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Item #2
Unskilled Volunteer BoardMembers

 The Board’s responsibility has changed to not only manage the 

common areas and finances of the association but also to care for the 

health, safety and welfare of the association in ways that were never 

part of the governing documents.

 Climate Change

 Deferred Maintenance Concerns

 Increase in discrimination, bullying and harassment claims

 Rules Enforcement Challenges

 Signs

Item #3
What is Social Inflation

• Social inflation refers to the rising costs of insurance 

claims caused by legislative, judicial, social and 

economic developments and resulting in more 

litigation, broader definitions of liability, and larger 

jury awards.
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Treat it as a business.

Request a Reserve Study, Reserve and Use it. 

Have an emergency plan.

Use Community Association Professionals

Risk Management Hotline?

How Community Associations 
Avoid D & O Liability Claims

3

Helpful Instructions
The helpline can be accessed by any current 
Travelers insured with Community Association 
Management Liability coverage.

 Call: 1.855.548.8656

 Hours of operation: Monday – Friday,
8:00 a.m. – 5:00 p.m. EST (excluding holidays)

After taking relevant details and analyzing the problem, a legal professional 
from Cole, Scott & Kissane, P.A. will return your call and discuss the matter 
for up to one hour, at no cost to you or your firm.
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HAWAI‘I CIVIL RIGHTS COMMISSIONCOMPLAINTS:

THEMOST COMMON COMPLAINTS ANDWHAT AOAOBOARDS CAN 
DO TO PREVENT THEM

By Marcus Kawatachi

Deputy Executive Director, Hawai‘i Civil Rights Commission

April 23, 2022

Hawai‘i Civil Rights Commission

Enforces State Laws Prohibiting Discrimination in:

 Employment (Hawai‘i Revised Statutes, Chapter 378)

 Public Accommodations (Hawai‘i Revised Statutes, Chapter 489)

 State & State Funded Services (Hawai‘i Revised Statutes, Chapter 368)

 Housing (Hawai‘i Revised Statutes, Chapter 515; Hawai‘i Administrative 

Rules §§ 12‐46‐301 to 318)
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State Protected Classes
EMPLOYMENT

Sex (including Gender Identity 
and Expression)

Disability 

Age

Race

Ancestry/National Origin 

Religion

Color

Marital Status 

Sexual Orientation

Assignment of Income for Child 
Support Obligations

Arrest & Court Record 

National Guard Participation 

Breastfeeding

Credit History or Credit Report

Victim of Domestic Violence or 
Sexual Violence

Reproductive Health Decisions

Other State Protected Classes
_

PUBLIC ACCOMMODATIONS:

Race

Sex (including Gender Identity and 
Expression)

Color 

Religion

Ancestry 

Disability

Sexual Orientation

STATE& STATE‐FUNDED SERVICES:

Disability

REAL ESTATE TRANSACTIONS:

Race

Sex (including Gender Identity and 
Expression)

Ancestry/National Origin 

Color

Religion 

Familial Status 

Disability 

Marital Status 

Age

HIV Infection 

Sexual Orientation
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Who Can Be Sued?
Who Can Be Named in a Complaint?

Anyone involved who is alleged to have been 
involved in a discriminatory housing act:

•Some examples ‐ clerical staff, 
maintenance staff, landscapers, 
vendors, neighbors, tenants, landlords, 
owners, managers, real estate agents, 
brokers, newspapers, insurance 
companies, mortgage companies, 
banks, lenders, architects, developers, 
homeowners associations, government 
agencies, police departments, etc.
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Housing Discrimination Can TakeMany Forms 
Some Examples …

• Denial of housing because of a potential resident’s religion, 
sexual orientation, marital status, etc.

• Unequal treatment in a potential resident’s application 
process (e.g., criminal background check) because of his or 
her race, sex, age, etc.

• Residentmanager enforces house rules unequally because 
a household has minor children or a person with a disability

• Imposing additional program requirements on participants 
based upon their protected class such as “parenting classes” 
or “support groups.”

More Housing Discrimination Examples

• Office staff hangs up on a resident or refuses to return a 
phone call because of the person’s limited English proficiency

• Board of directors of a homeowners’ association unequally 
subjects an owner to fines or fees because he or she has 
complained about alleged housing discrimination

• Security staff subjects a resident to sexual advances, racial
slurs, or other harassing conduct, and corrective action not
taken
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DISABILITY

P h ysica l o r Me n t a l
Im pa irm e nt 

th a t su b sta n t ia lly
lim its on e o r m ore 
m a jo r life a c t ivit ie s

REGARDED

Re g a rd e d as 
ha vin g su ch a n

im p a irm e n t .

RECORDED

Re cord of 
su ch a n

im p a irm e n t .

t

Change, exception, or adjustment to a rule, policy, practice, or 
service that may be necessary for a disabled person to 
have an equal opportunity to use and enjoy a housing

accommodation/dwelling, including public and common areas.

Reasonable Accommodation
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Reasonable Accommodation Examples

• Reserving a parking place for a mobility‐
impaired tenant closer to his unit than 
other tenants are entitled to have

•Allowing a resident to participate in 
meetings via telephone conference 
when unable to appear in person due 
to a disability

•Waiving a rule against non‐residents 
using the laundry room to allow the 
friend of a disabled resident to do that 
resident’s laundry

What Should the Housing Provider Do After 
Receiving the Request?

Engage in an informal interactive process

Clarify what the requester’s needs are

Act in a timely manner
An unreasonable delay in the interactive process can be considered a 
denial of a reasonable accommodation!
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What Should the Housing Provider Do After 
Receiving the Request? ‐ Verification

The housing provider may (but is not required to) request that the 
person with a disability provide:

 Verification of the disability
 Unless the disability is apparent or known

Verification of the disability‐related need for the requested 
accommodation
Unless the disability‐related need is apparent or known

Assessing the Request for Reasonable 
Accommodation

 Whether a requested accommodation is reasonable is a 
question of fact, determined by close examination of the 
particular circumstances.

 A request for a reasonable accommodation may be denied 
only if there is no disability, no disability‐related need for 
the accommodation, or if the request is unreasonable.
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What is “Unreasonable”?

A request would be unreasonable if:

• it would impose an undue financial and administrative
burden on the housing provider; or

• it would fundamentally alter the nature of the housing 
provider’s operations

Service Animals and Assistance Animals

• Under federal and state fair housing law, a 
request for use of a service animal or 
assistance animal is considered a request for a 
reasonable accommodation.

• Such an accommodation may involve making 
an exception to a “no pets” or “no animals” 
rule.

• A service or assistance animal is NOT a pet!
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Retaliation

•It is illegal to subject a person to adverse 
treatment because the person:

• Exercised any rights granted by fair 
housing laws,

• Opposed a discriminatory practice, or

• Filed a fair housing complaint or assisted 
in filing a complaint.

* This is a stand‐alone legal claim and one of the most 
common bases for filing housing discrimination claims.

Retaliation Examples

• Evicting a tenant for reporting discrimination to
the landlord or filing a discrimination complaint
with HUD or HCRC

• Retaliatory conduct against a real estate agent 
who refuses an owner’s decision to discriminate

• Vandalism or violence directed against an 
individual for participating in a HUD or HCRC 
investigation

• Raising a tenant’s rent or program fee for 
refusing an owner’s sexual advances
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19

• Educate yourself on any changes in the law; e.g., HUD’s January 2020 
Notice FHEO‐2020‐1 (“Assistance Animals Notice”)

• Create a culture of non‐discrimination on property, with policies, 
procedures, and regular periodic training of staff. Set clear limits.

• Be consistent in applying rules, policies, and procedures, especially 
when taking any adverse action against residents.

• Investigate internal complaints promptly and take appropriate 
corrective action. Follow up with the complaining party.

• Engage in an interactive process when a person requests reasonable 
accommodation.

Tips to Help Prevent Civil Rights Complaints

20

• Do not retaliate against a resident who opposes discrimination or 
participates or cooperates in a HCRC investigation; e.g., charging a 
resident for the cost of responding to a complaint of discrimination.

• Do not stop fulfilling your legal obligations (e.g., responding to 
reasonable accommodation requests) once a complaint is filed.

• Consider mediation as an option to resolve disputes.

• Document everything!

Tips to Help Prevent Civil Rights Complaints
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Dealing with difficult 
owners during the
pandemic
(and beyond)

Paul A. Ireland Koftinow, attorney at law 
And e rson & Fujisaki LLP
A Limited Liab ility Law Partne rship

Dispute
Prevention

Ed ucation and Co mmunication

• Be fam iliar with yo ur as s o ciation ’s
g ove rning d ocum e nts (i.e ., d e claration, b y-
laws, house rule s, d e sig n g uid e line s).

• Offer ed ucational meeting s (review house 
rule s, p rovid e forms, d iscuss p roce d ure s for 
sub mitting re q ue sts to the association, e tc.).

• Newsle tte rs (notify owne rs of up coming
p roje cts, encourag e feed b ack when re vising 
house rule s, re mind re sid e nts of house rule
p rovisio ns).

• Enfo rce me nt (notify owne rs and te nants of 
violations whe n the y occur, and care fully log 
re curring violations).
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Common Issues

“I ne e d a b reak with 
my asse ssme nts

b e cause I lost my 
job .”

“I won’t le t anyo ne 
in my unit d uring 
the p and e mic!”

• Unp aid asse ssme nts

• Unauthorize d alte rations & mainte nance 
issue s

• Noise or od or comp laints

• Harassme nt, threats, viole nce

“My ne ig hb or’s
music and TV
no ise is too

loud !”

Negotiation 
Process

• Encourag e op e n communicatio n

• Consid e r an ap p eal and hearing
p roce ss (if not already req uired by 
the b y-laws)

• Deve lop a time line for comp liance

• Avoid e scalation

• Work to avoid future d isp ute s
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Mandatory 
Mediation

HRS § 514 B-162 (a ) req uire s
mediation whe n:

• The d isp ute involves the
inte rp re tation or enforcement of the
association's d e claration, b ylaws, or
house rule s;

• The d isp ute falls outsid e the scop e 
of sub se ction (b) [see next slid e ];

• The p artie s have not alread y 
med iated the same or a

sub stantially similar d isp ute ; and

• An action or an arb itration
conce rning the d isp ute has not 
b een commenced .

Voluntary 
Mediation

Me d iation is not m and atory whe n 
the d isp ute involve s :

• Threatened p rop e rty d amag e or the 
health or safe ty of unit owne rs or

any othe r p e rson,

• Asse ssme nts,

• Personal injury claims, or

• Matte rs that would affect the
availab ility of any cove rag e p ursuant 
to an insurance p olicy ob taine d b y

or on b ehalf of an association.

See HRS § 514 B-162 (b )
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Mandatory
Nonbinding
Arbitration

HRS § 514 B-162 Arb itration.

(a) At the req ue st of any 
p arty, any d isp ute conce rning
or involving one or more unit
owne rs and an association, its 
board, manag ing age nt, or one
or more othe r unit owne rs
re lating to the inte rp re ta tio n, 
ap p lication, or e nfo rce m ent of 
this chap te r o r the
as s ociatio n’s d eclaration, 
b ylaw s , o r ho use rule s
adop ted in accordance with its 
b ylaws shall b e sub mitte d to
arb itratio n.

Litigation 
(judicial
intervention)

• Unp aid a ss e ss m e nts:
Foreclosure , mone y jud g me nts, 
wag e g arnishm ent, e tc.

• Co ve nant e nforce me nt:
Injunctive re lie f (to comp e l 
comp liance ).

• Temp orary re straining o rders: 
Court ord e r to p revent furthe r 
harassme nt or contact;

or, to stop or p revent further 
violation.
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Settlement
Partie s e nter into a b ind ing 
s e ttle ment ag reement:

• Formal Settlement Agreement

• Stip ulated Judg ment, etc.

Voluntary d ism is s a l:

The d isp ute is re solve d voluntarily 
b y the p artie s, and the re are no

re maining claims and issue s.

Community 
Guidelines

• “As se s sm e nts. “Colle ct asse ssme nts and othe r fe e s
from home owne rs in a time ly and e q uita b le manne r
and in accord ance with state statute s and b oard -
ap p rove d p roce d ure s.”

• “Co m m unication. Pro vid e at le ast one form of re g ular
communicatio n with re sid e nts, and use it to re port
sub stantive actio ns take n b y the b oard .”

• “Gove rnance and the law. Gove rn and manag e the 
community in accord ance with all ap p licab le laws and 
re g ulatio ns. Cond uct re view of g ove rning d ocume nts 
to e nsure le g al comp liance and to d e te rmine whe the r 
ame nd me nts are ne ce ssary.”

• “Grie vance s and ap p e a ls . Allow re sid e nts to b ring
g rie vance s a b e fore the b oard or a b oard -appointe d
committe e and follow we ll-p ub licize d p roce d ure s that
g ive re sid e nts the op p ortunity to corre ct violations 
b e fore imp osing fine s or othe r sanctions.”

• “Rule s . Unifo rmly e nfo rce all rule s, includ ing
archite ctural g uid e line s, b ut only afte r se e king 
comp liance on a voluntary b asis.”

Source: The Board Memb er Tool Kit A Guide for 
Community Association Volunte er Leaders, 3rd Ed ., 
Community Associatio ns Institute
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