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9:00 a.m. – 9:10 a.m. Welcome and Introductions 

 
9:10 a.m. – 9:30 a.m. Rights & Duties of Directors – John Morris, Esq. 

 
9:30 a.m. – 9:50 a.m. Rights & Duties of Owners – Jane Sugimura, Esq. 

 
9:50 a.m. – 10:10 a.m. Reserves – What the law requires & why it is important – 

Keven Whalen, PCAM® 

 
10:10 a.m. – 10:30 a.m. Do’s and Don’ts of Effective Rule Making – Milton M. 

Motooka, Esq. 
 

10:30 a.m. – 10:50 a.m. How to Reduce Risks – the ABCs of   Condominium 
Insurance – Sue Savio 
 

10:50 a.m. – 11:20 a.m. Questions & Answers 
 

11:20 a.m. – 11:30 a.m. Evaluations & Adjournment 
 

   
This educational effort is entirely or partly funded by funds from the 
Condominium Education Trust Fund (CETF), Real Estate Commission, 
Professional and Vocational Licensing Division, Department of Commerce and 
Consumer Affairs, State of Hawaii for condominium unit owners whose 
associations are registered with the Real Estate Commission. 
 
The materials and information provided in this educational effort is intended to 
provide general education and information and is not a substitute for obtaining 
legal advice or other competent professional assistance to address specific 
circumstances.  The information contained in this presentation is not an official 
or binding interpretation, opinion or decision of the Hawaii Real Estate 
Commission (Commission) or the Department of Commerce and Consumer 
Affairs 
 
Additionally, the Commission’s CETF funding of this educational effort shall not 
be construed to constitute the Commission’s approval or disapproval of the 
information and materials discussed in this educational effort; the Commission’s 
warrant or representation of the accuracy, adequacy, completeness, and 
appropriateness for any particular purpose of the information and or of any forms 
included in this educational effort; or the Commission’s judgment of the value or 
merits of this educational effort. 



Speakers 
 
 
Milton Motooka, a partner in the firm of Motooka & Rosenberg, has been 
practicing law in Hawaii for more than 35 years.  His practice is devoted almost 
exclusively to the representation of community associations.   He is a member of 
the Charter Class of the College of Community Association Lawyers.  The 
College is comprised of attorneys who have distinguished themselves in the field 
of community association law and community service.  Only 26 community 
association attorneys nationwide were selected for induction into the Charter 
Class.  Milton Motooka was the only attorney selected from Hawaii.  He was the 
recipient of the Richard M. Gourley Distinguished Service Award in 1997 for his 
contributions to Hawaii’s community association industry in law.  He is one of the 
three founders of the Hawaii Chapter of the Community Associations Institute. 
His firm currently represents more than 275 condominiums, cooperatives, and 
community associations statewide.  
 
 
John Morris, a partner in the firm of Ekimoto & Morris, first became involved with 
condominiums and homeowner associations when he served for three years as 
the first condominium specialist for the Hawaii Real Estate Commission.  He has 
spoken and written articles about homeowner associations and legislation 
affecting them.  He is the author of the “Director’s Guide to Hawaii Community 
Association Law,” a handbook for directors which includes the condominium law 
and an analysis of the legal requirements relating to the management and 
operation of homeowner associations in Hawaii. The Director’s Guide is a 
resource used by many managers and directors throughout the State.   He is a 
past president of the Hawaii Chapter of CAI and a former member and co-chair 
of its Legislative Action Committee.  He annually participates in legislative 
hearings on changes to the condominium law .        
 
 
Sue Savio has been president and owner of Insurance Associates since 1975.  
Insurance Associates specializes in providing insurance services for 
Condominiums, Cooperatives, Homeowners Associations and similar 
developments. Insurance Associates today represents over 1,000 community 
associations throughout Hawaii. Ms. Savio has served as President of the Hawaii 
Independent Insurance Agents Association (HIIA), is a past President of 
Community Associations Institute (CAI) Hawaii, and current Treasurer on the CAI 
Hawaii Board; she has served on the board in different capacities since 2000. 
She was awarded the Gourley Award for distinguished service to CAI Hawaii. 
She currently serves on the boards of three condominium associations.  
 
 
 
 



 
Keven Whalen is the Vice President of Touchstone Properties, Ltd. and has 
been in the Community Association Management industry for 13 years. He is the 
past president of the CAI Hawaii Chapter. Mr. Whalen also sits on several 
committees for CAI Hawaii. Keven holds the Certified Manager of Community 
Association (CMCA®), Accredited Management Specialist (AMS®), and the 
prestigious Professional Community Association Manager (PCAM®) 
designations. He also has a real estate broker’s license. He was awarded CAI’s 
Committee Chair of the Year award in 2015 and the Richard M. Gourley 
Distinguished Service Award in 2016 for his contribution to community 
association industry in management. Mr. Whalen has a bachelor’s degree in 
Finance from the University of Hawaii at Manoa.  Keven was drafted by the 
World Champion Kansas City Royals. 
 
 
Jane Sugimura, a partner in the firm of Bendet Fidell & Sugimura has been 
practicing law since 1978.  Ms. Sugimura is the President of the Hawaii Council 
of Association of Apartment Owners and has served as its President since 1994. 
She has been actively involved in legislation affecting condominiums with the 
Legislature and the City Council.  Ms. Sugimura has served on The Bougainville 
Board, since 1986 and the Pearl One Board since 1998 and was its President in 
2013.  She has also served on numerous task forces involved in condominium 
community issues such as the Blue Ribbon Recodification advisory Committee, 
which assisted in drafting Chapter 514B of the Hawaii Revised Statutes.  She is 
current the Co-Host of “Condo Insider” - weekly live-streaming videos on condo 
issues on Think Tech Hawaii and You Tube.  Ms. Sugimura was also a member 
of the Mortgage Foreclosure Task Force. 
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RIGHTS AND DUTIES OF CONDOMINIUM DIRECTORS  
John A. Morris 

Fiduciary Duty.  The starting point for the analysis is fiduciary duty: every condominium 
director and officer owes the association a fiduciary duty in performing the director’s 
responsibilities.  Section 514B-106(a).  The condominium statute does not define fiduciary 
duty directly but refers to the nonprofit corporations law, Chapter 414D.  Section 414D-
149 (attached) provides a road map for fulfilling the requirements of a director’s or 
officer’s fiduciary duty.   

The fiduciary duty arises because, by electing a director, the owners place their 
confidence and trust in the director and rely on the director to act in their best interests.  
As fiduciaries, directors must act in good faith and put the interests of the other owners 
ahead of their own individual interests. 

Being a volunteer does not excuse the director from the director’s fiduciary duty.  A 
director’s fiduciary duty includes: 

Duty of Diligence.  Act as a reasonably prudent person under similar 
circumstances—be informed, research complex issues, ask if you don’t know.  
Monitor what is going on—don’t delegate and forget about it.  Implement controls 
and checks and balances which will keep you informed.   

Duty of Good Faith.  Honesty, fair dealing—a belief that you are acting in the best 
interests of the association you serve. 

Duty of Loyalty.  Don’t use your position for your own interests--the association’s 
interests should come first.  No secret profits or personal gain; avoid even the 
appearance of conflict of interest. 

Duty of Obedience.  Know and follow the law; know and follow the association 
documents; don’t exceed your authority.  If you don’t know what you can do, ask. 

Business Judgment Rule.  Often a director’s actions are also evaluated under the standard 
of the “business judgment rule”—how an ordinarily prudent or reasonable 
person/director would act in the same circumstances.  The basic standard of the business 
judgment rule is:  An owner who challenges a non-self-dealing transaction must prove 
that the director or officer authorizing the transaction:  (1) failed to act in good faith, 
(2) failed to act in a manner he/she reasonably believed to be in the best interests of the 
association, or (3) failed to exercise the care which an ordinarily prudent person in a 
similar position would use in similar circumstances.   

Therefore, to fulfill their fiduciary duty and comply with the business judgment rule, 
directors should: 1) keep informed about the association’s business and make decisions 
based on all relevant information reasonably available, including expert opinions, when 
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necessary; 2) attend and participate in meetings; 3) make sure absences and objections to 
any decision are recorded in the minutes; 4) act in the best interests of all owners (i.e., the 
association as a whole) and avoid conflicts of interest; 5) not exceed their authority under 
the law and the association’s legal documents; and 6) act in a timely manner.   

If a decision made on the basis of information reasonably obtained is subsequently found 
to be incorrect, the directors will usually be protected by the business judgment rule if 
they have met its requirements.  Following the correct procedures may be more important 
than reaching the correct decision. 

BASIC PRINCIPLES OF CONDOMINIUM GOVERNANCE FOR DIRECTORS 

1. The Importance Of Procedural Requirements:  Boards and associations should 
not overlook the importance of following proper procedures.  The process a board 
follows in making a decision may ultimately be more important than the decision, itself.  
Following good procedures can protect boards from the consequences of bad decisions 
(the business judgment rule).  Given the complexity of the problems that boards face and 
the general level of board expertise, bad decisions are inevitable at some time or other.  
This only increases the importance of following proper procedures.  The basic issue is, 
will an outsider, seeing how you conduct yourself, conclude that you are reasonable, 
rational and businesslike?  Protect the association and yourself from harm: 

o Boards:  Record votes in the minutes, for and against motions--an abstention may 
not protect as well as a “no” vote. 

o Record motions and (good) deliberateness in the minutes (what and why). 

o Ensure your absences from board meetings are recorded in the minutes. 

o Do not say stupid things in public (discrimination law is set up to prevent people from 
acting on their worst instincts). 

o Employees:  Supervise them--do not just instruct and forget; provide job descriptions; 
keep records of employee problems/employment histories (adequate proof of violations-
-in writing); employment “at will” may no longer be the law; are violations consistently 
enforced; warnings given; previous warnings documented; was safety an issue--work-
place unsafe; was an investigation made and employee allowed to respond; were you fair 
and shown to be fair? 

o Contracts:  Review contracts before signing them (attorney?); what will and will not be 
provided; automatic termination and extension provisions. 

o Keep complete and accurate records of owner problems and violations.  (Were notices 
of violations given; records of violations kept; are other records current?) 
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o Adopt reasonable financial controls. 

o Two signatures on large checks.  Regularly review financial information and other 
records.  Request bids for large contracts. 

o Hire licensed contractors. 

o Consult experts (attorneys/accountants/architects/engineers) if necessary, and rely 
on their advice, unless clearly wrong. 

o Keep written records of important actions not covered in the minutes.  Otherwise, who 
will know 5 or 10 years from now that you did a good job?  A letter is worth a thousand 
words--both for AND against. 

Owners:  Owners do not act for others, so the consequences for failing to follow proper 
procedures are reduced, but still important. 
 
o Review and know the law and project documents.  Boards have a lot of power.  When 
the power is not clear, they will probably receive the benefit of the doubt. 

o Follow the law and project documents. 

o Follow procedures: set up a good paper trail; verbal complaint, letter to manager, letter 
to board, attend board meeting to discuss the issue, get a response from the board or firm 
date for a response, confirm the date in writing. 

2. Due Process:  American law relies heavily on a number of basic principles: 

• The punishment should fit the crime. 

• Before anyone is penalized, there should be notice and an opportunity to be heard; 
and 

• People in similar circumstances should be treated in a similar way (to avoid claims 
of selective enforcement). 

How does all this work in a specific situation, for example, adopting a rule:  1.  Do you 
have the power to act?  (Check the declaration or bylaws.)  2.  Was the procedure adopting 
the rule reasonable?  3.  Is the content of the rule reasonable?  4.  Is the rule applied 
reasonably? 

Boards and associations sometimes overlook those principles, particularly with respect 
to:  (i) fines and procedures requiring a graduated response to a problem; (ii) money 
(collections and fines); and (iii) self-help.  It is not what you do, it is the way that you do 
it. 
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Fines or penalties for rule violations: 

Prerequisite:  The board needs the power to fine, probably in the DCCRs or bylaws.  
Otherwise, the board must follow the law (Section 514B-104(a)(11)).  Check with your 
association’s attorney. 

o Clear notice of what the penalty will be.  (How much should it be?  No clear answer 
exists, except that it should fit “the crime.”  Procedures should permit a graduated 
response: e.g., avoid a one hundred dollar ($100) fine for a first offense with no right to 
appeal the fine.  The purpose of a fine is to get someone’s attention, not finance the 
association, so be willing to compromise on the fine, if appropriate.) 

o Followed by:  Warning notice by board/manager/managing agent, giving a chance to 
respond or possibly suggesting mediation; fine ($25) still allowing response or suggesting 
mediation; bigger fine ($50); lien, if documents allow; arbitration or court to collect. 

Collection process: 
o Clearly state the association’s collection policy; due date, grace period, late fee (which 
should not be a penalty but should be tied to the cost of processing the late payment or 
lack of it), first letter (16 days), second letter (46 days), attorney demand letter, lien filed, 
foreclosure or lawsuit. 

o Remember, Section 514B-144(h) requires 30 days written notice prior to an increase in 
assessments.   

Self-Help: 
Be very cautious about self-help.  It is too similar to the law of the jungle for courts to be 
very comfortable with it.  Self-help too often leads to a breach of the peace.  The party 
resorting to self-help will usually be the one with the “burden of proof” if a fight breaks 
out. 

Boards and associations sometimes overlook those principles, particularly with respect 
to:  (i) money (collections and fines); (ii) procedures requiring a graduated response to a 
problem; and (iii) self-help.  It is not what you do, it is the way that you do it.  

3. Public Relations:  Directors are elected officials and should try to have some kind 
of “bedside manner” for dealing with owners.  Directors should not tell owners, “We do 
not have to listen to you” or “We do not care what you think,” even if it is true.  That 
attitude only creates problems and directors can be (and often are) removed by 
disgruntled owners.  At least listen.  If it is a bad idea, you do not have to agree. 

Owners who verbally or physically abuse directors or property managers are unlikely to 
receive the best response or cooperation from the board. 
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4. Communications:  Boards should keep owners informed about what is going on.  
Many owners are very ill-informed, although directors often assume that since they know 
what is happening, owners do too.  Tell them the good news and the bad without sugar 
coating.  Tell them the association is just about to fix the problem, if it is.  Tell them the 
association will go broke if the assessments are not increased.  Directors and owners are 
all in the same boat -- covering up bad news may delay, but not prevent it from sinking. 

5. Planning Ahead:  Create adequate reserves for maintaining the project.  Adopt 
policies on important issues BEFORE they arise.  Owners become very upset when the 
board’s just adopted policy goes against the owners’ interests.  A board which has had a 
policy in place for years has a much easier time justifying it when a dispute arises.  Also, 
continuity will be improved if succeeding boards have written policies for reference.  
Then, board policies should be consistent.  

6. Know What You Are Doing - Education:  The Legislature has recognized that the 
cost of educating directors is a legitimate association expense.  (The condominium law 
established the Condominium Education Trust Fund, and the law includes a section on 
director education, Section 514B-107(f).) 

As a result, condominium directors can spend association funds for their education, and 
the funds are not deemed compensation to the directors (important for those projects 
whose by-laws forbid directors from receiving “compensation”), as long as: 

a. The educational expenses are included in the budget as line items; and 

b. The funds are to educate and train the directors in subject areas directly related to 
their duties and responsibilities as directors, 

(Since the budget must be distributed to the owners (Sections 514B-144(a) and 514B-
148(a)), the requirement to include educational expenses as line items ensures that 
owners will be made aware of the money spent on director education.) 

7. Do Something:  Directors are elected to run the project and association.  Try and 
fulfill that responsibility.  The business judgment rule will not protect you if you fail to 
act.  If you do nothing, it should be only because you carefully considered the issue and 
consciously decided to do nothing, not because you ignored the issue in the hope that it 
would go away.  Making the wrong decision may be less damaging than making no 
decision at all. 

Once board members know a problem exists, they should try to fix it.  Don’t “cheap” it 
out.  Knowledge that a problem exists can considerably increase a board’s liability under 
the theory of negligence.  If chunks of concrete are falling off the building, have 
something done about it.  Do not try to save money by delaying or taking the cheapest 
way out.  Owners will only appreciate the savings when things go well, not when disaster 
strikes. 
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8. Self-Governance:  The basic theory of the condominium law is that the owners, 
not the State of Hawaii, are supposed to oversee the actions of the directors.  To allow 
owners to carry out that function, the law focuses heavily on allowing owners access to 
information, and the State will enforce that right.   
 
Therefore, owners questioning what the board is doing or requesting information or 
documents should not necessarily be considered unusual or demanding.  That is 
supposed to be the owners’ role. 
 
The law includes long lists of the documents that have to be provided to owners.  
Although the law allows certain documents to be withheld, in a close case, the principle 
of self-governance means that the law will almost certainly allow owners to review 
documents unless there is a strong and valid reason for withholding them. 
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ADDENDUM 

§514B-106  Board; powers and duties.  (a)  Except as provided in the declaration, the bylaws, subsection (b), 
or other provisions of this chapter, the board may act in all instances on behalf of the association.  In the 
performance of their duties, officers and members of the board shall owe the association a fiduciary duty and 
exercise the degree of care and loyalty required of an officer or director of a corporation organized under chapter 
414D. 

The statement at the end of that section is explained more fully in section 414D-149, which states as 
follows: 

§414D-149  General standards for directors.  (a)  A director shall discharge the director’s duties as a director, 
including the director’s duties as a member of a committee: 

     (1)  In good faith; 

     (2)  With the care an ordinarily prudent person in a like position would exercise under similar circumstances; 
and 

     (3)  In a manner the director reasonably believes to be in the best interests of the corporation. 

     (b)  In discharging the director’s duties, a director is entitled to rely on information, opinions, reports, or 
statements, including financial statements and other financial data, if prepared or presented by: 

     (1)  One or more officers or employees of the corporation whom the director reasonably believes to be reliable 
and competent in the matters presented; 

     (2)  Legal counsel, public accountants, or other persons as to matters the director reasonably believes are 
within the person’s professional or expert competence; or 

     (3)  A committee of the board of which the director is not a member, as to matters within its jurisdiction, if 
the director reasonably believes the committee merits confidence. 

     (c)  A director is not acting in good faith if the director has knowledge concerning the matter in question that 
makes reliance otherwise permitted by subsection (b) unwarranted. 

     (d)  A director is not liable to the corporation, any member, or any other person for any action taken or not 
taken as a director, if the director acted in compliance with this section. 

     (e)  A director shall not be deemed to be a trustee with respect to the corporation or with respect to any 
property held or administered by the corporation, including without limit, property that may be subject to 
restrictions imposed by the donor or transferor of the property. 

     (f)  Any person who serves as a director to the corporation without remuneration or expectation of 
remuneration shall not be liable for damage, injury, or loss caused by or resulting from the person’s performance 
of, or failure to perform duties of, the position to which the person was elected or appointed, unless the person 
was grossly negligent in the performance of, or failure to perform, such duties.  For purposes of this section, 
remuneration does not include payment of reasonable expenses and indemnification or insurance for actions as 
a director as allowed by sections 414D-159 to 414D-167. 
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Keven Whalen (R), CMCA®, AMS®, PCAM®Keven Whalen (R), CMCA , AMS , PCAM

Touchstone Properties, Ltd. 
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Operating Funds vs Reserve Funds

• Operating funds cover the day to day 
operations

• Reserve funds are designated for capital 
repairsp

• Reserve funds defined by law: “Funds for the 
upkeep, repair, or replacement of those parts 
of the property, including but not limited to 
roofs, walls, decks, paving, and equipment, 
that the association is obligated to maintain” 

How to Determine Appropriate 
Reserve Funds?

• Reserve Study
A long term capital budget planning tool with an 
in‐depth evaluation of a property’s physical 
assets.assets. 
A reserve study provides an analysis of the cost 
and time frame for anticipated replacement or 
major repairs to common areas. 
A reserve study provides both a physical and 
financial analysis. 

Hawaii Law – [HRS 514B‐148] 
Association Fiscal Matters; Budgets & Reserves
Budget shall include:
• The total replacement reserves as of the date of 
the budget

• The estimated replacement reserves the 
association will require to maintain the propertyassociation will require to maintain the property 
based on a reserve study performed by the 
association 

• A general explanation of how the estimated 
replacement reserves are computed 

• Whether computation was based on a percent 
funded or cash flow plan
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Examples of Reserve Components 

• Asphalt paving or seal coating 
• Painting ‐ wood or concrete repairs 
• Window replacement 
• Heat pumps or boilers• Heat pumps or boilers
• Chiller or cooling systems
• Gates or Fencing
• Elevators
• Plumbing

Components of a Reserve Study

• Which components belong to the Association?

• When will the components need 
l ?replacement?

• How much will it cost to repair or replace the 
components? 

Which Components Belong to the 
Association?

• Check your project documents. Your project 
documents will provide a description of the common 
elements and a description of the apartment.

• Associations should check with their attorney when 
project documents are silent on componentsproject documents are silent on components.

• Resolutions
• Common elements and limited common element. Who 
pays? 

• Components utilized by a portion of the ownership 
may require a second reserve study.  
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When Will the Components Need 
Repair or Replacement? 

• Manufacturer Manuals and Warranties 
• History / Past Experience
• Published data
• Contractors, Architects, or Engineers. 
• Comparisons

How Much Will it Cost?

• History / Past Experience
• Published data
• Contractors, Architects, or Engineers 
• Comparisons

Percent Funded or Cash Flow

• Percent Funded ‐ Fund a minimum of 50% of 
the estimated replacement reserves. 
Example: $100 component with 10 year life 
will require $10/year for 10 years to be 100% q $ /y y
funded. $5/year is the minimum required by 
law.

• Cash Flow – Minimum 20 year projection to 
fund fully its replacement reserve 
requirements each year. 
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Reserve Study 

• Law puts the burden of collecting reserve funds 
on the Board

• Hire a Reserve Specialist 
• Update Annually 
Adj f h i i d i fl i• Adjust for changes in interest rates and inflation

• Add details and notes
• Add contingency funds – don’t fund the minimum
• Plan for cost of professional services 
(engineering, specs and project oversight)

• Put the time in

Preventative Maintenance

• Regular preventative maintenance can help  
ensure each component lasts as long as it 
should 

• Follow a schedule and practices• Follow a schedule and practices 
recommended by the manufacturer

• Example:  Plan for asphalt resurface every 20‐
25 years. Seal coating asphalt every 3‐5 years 
can extend life of the pavement.

Benefits of a Reserve Study

• Owners should pay their fair share
• Affect ability for owners to obtain new or 
refinance loans

• HUD/FHA financing have minimum reserve 
contribution requirementscontribution requirements

• Impact maintenance fees and potential special 
assessments

• Deferred maintenance cost more in the long run 
• Special Assessments and loans may affect sales, 
property values, and delinquencies
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Benefits of a Reserve Study 

• Serves as an effective communication tool
• Helps prioritize business plans and 
preventative maintenance needs

li i h• Demonstrates compliance with state statute
• Provides evidence that Board members are 
complying with their fiduciary duty

• Minimize chance of litigation

Hawaii Law

• The reserve funding method shall not be used to 
circumvent the contributions required in the 
reserve study 

• Reserve funding plan cannot reflect future loans 
or assessmentsor assessments 

• No Association or unit owner, director, officer, 
managing agent, or employee of an association 
who makes a good faith effort to calculate the 
estimated replacement reserves for an 
association shall be liable of the estimate 
subsequently proves incorrect
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Milton M. Motooka, Esq. 
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DO’S & DON’TS OF EFFECTIVE RULE MAKING 

Milton M. Motooka, Esq. 
Motooka & Rosenberg 

 
INTRODUCTION 
 
The Board is the governing body of the Association: 
 
Executive, Legislative &  Judicial Branches all rolled into you.   
You establish the culture for the project – with great power 
comes great responsibility.  
 
Rules are sometimes called covenants. House Rules are found 
in the project documents and vary among communities. 
 

1) Rules & restrictions are designed: 
  

a.  To enhance property values and the quality of life 
within the community.   

 
b. Provide certainty & order – you know what you can 

expect when you purchase into the Association & 
likewise you know what is expected  of you 

 
  

c. Protect the freedom & safety of residents 
 

2)  No association sets out to make controversial or vague 
rules, but occasionally it happens. Board members have a 
responsibility to listen to owners and review the rules 
periodically. 

 



BEFORE DISCUSSING WHETHER A RULE IS LEGAL, IT SHOULD 
BE REMEMBERED THAT THERE ARE 3 SOUCES FOR RULES & 
RESTRICTIONS:  

Restrictions that the developer wrote in the Declaration  
or Proprietary Lease 

Restrictions added to the governing documents by 
owners amending the original governing documents. 

Restrictions created by the Board: 

House Rules – Careful – you cannot just create a house 
rule w/o the basic authority in either the Declaration or 
Bylaws: 

Example:  Board passed rule prohibiting rentals for less 
than 30 days – but no comparable provision in the 
Declaration or Bylaws – rule found to be unenforceable 
by the Court.  In general, the courts recognized six 
criteria for determining whether a rule is valid: 

 
a. Is it legal?  3 sources for restrictions;  

 

RULE IS LEGAL IF : 

it does not unreasonably restrict a constitutional right 

Is consistent with the project documents & federal & 
state & local statutes 

Does not exceed the scope of the Board’s rule-making 
authority 

 

 

 

 



b. Does it have a legitimate purpose? 

RULE HAS A LEGITIMATE PURPOSE IF: 

It relates to the operation and mission of the 
Association - rule must be appropriate for the 
Association – such as noise rules to insure tranquility 
in the project. 

 

c. Is it reasonable? 
 

RULE IS REASONABLE IF: 
 
Fair & sensible 
 
Not excessive or petty:  Example rule requiring 
residents to obtain guest parking passes 30 days in 
advance is an example of an unreasonable rule.  Most 
Associations don’t require parking passes for guest 
parking but the owner must register the car so 
management knows what unit the owner of the car is 
visiting.   
 

 

d. Is it fair? 

RULE IS FAIR IF: 

It does not single out or discriminate against a 
separate class or group of people to be treated 
differently without reason. 

Example:  Rule prohibiting tenants for using the 
recreation room is unfair. Tenants are not a sub-class 
of humans.   

 

 



e. Is it enforceable?  RULE IS ENFORCEABLE IF: 

It can be applied uniformly, rather than selectively or 
arbitrarily. 

Example:  “No unattractive yard art will be placed in 
the front yards.”  Attorney’s delight. 
 

 

f. Is it clear?  RULE IS CLEAR IF: 

If it is stated in a way that eliminates ambiguity and 
confusion to comply with. 

Example:  Be practical – noise rule was based on not 
exceeding a certain decibel level – how do you 
enforce that?  It is clear in setting a definite noise 
threshold but fails in terms of practicality of 
enforcement. 

 

 

3) Key point:  The best practice is to consult with your 
association’s attorney on the validity of rules, versus 
relying solely on your interpretation of these criteria. 
 
 
SIMPLE TEST:  ASK YOURSELF,  IS THIS SOMETHING 
DONALD TRUMP WOULD SUPPORT – IF SO, CONSULT 
WITH YOUR COUNSEL. 
  
 
 
 
 
 
 
 
 



PROCEDURE FOR DEVELOPING RULES 
 

1)  Identify or confirm the community’s authority to make a 
rule on the matter:  Check your project documents to 
insure you have the authority to adopt the rule – when in 
doubt , consult w/your association attorney.   

 
RECOMMENDATION:  Boards often wish to review & 
update their House Rules.  They often submit their 
proposed   revisions to us for our review and comment.  It 
is the most economical way to insure that the amendments 
will be valid.    
 
2) Evaluate the need for the rule:  Ask – Why is this rule 

important – avoid knee-jerk reactions to situations – the 
legislature will often craft new laws because a vocal 
minority complains to them – don’t be like the 
legislature – fewer rules the better – only enact rules 
that matter – people don’t like to be over regulated. 

 
If there is a real need for the rule – check to insure that 
the rule does not already exist in the other governing 
documents.  

 
 

3) Consider the immediate impact and long-term 
implications of adopting the rule.  Consider how the 
owners and residents will react to the rule – 
communication is crucial – explain to the owners the 
need for the rule and why it was adopted. 

 
EXAMPLE:  No feeding of feral cat rule – explained why 
the Board adopted it – due to the cats urinating and 
defecating all over the common elements and on the 
cars – ruining the surface of the cars.  



4) Define the scope and write a draft of the proposed  rule 
 

Keep it simple & set forth the required steps to be 
followed. 
Enforcement procedure for violations 
Penalties for violations – fining system should set forth 
how citations will be handled, warnings, appeal, fines. 
  

5) Verify that the rule is valid and enforceable – check the 
power source 

 
6) Give notice of the proposed rule to the owners and 

residents and solicit their written comments – check 
your Bylaws to see steps necessary in adopting the rule  

 
 

7) Vote on and approve the proposed rule at the next 
regularly scheduled board meeting 

 
8) Give notice of the adopted rule to all owners and 

residents before enforcement begins – crucial step – 
unless the owners & residents know about the rule, how 
can they comply with it. 
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 Loss resulting from damage to AOAO 
property

 Loss resulting from injury for which AOAO is 
liable

 Loss of AOAO funds

 Loss of income



 Assess your exposure to property loss

 Assess your exposure to liability losses

 Assess your exposure to misappropriation of 
funds

 Assess your exposure to loss of income



 Personal property and improvements are the 
responsibility of the owner

 Building as originally built is responsibility of 
the AOAO



 The policy is a contract between the 
insurance carrier and the association. 
◦ like other contracts as it is an agreement  between 

two or more parties and is enforceable by law.

 Basic policy names the AOAO and list the 
coverages and exclusions



 Master property policy covers the building   
as originally built for:

 Master liability policy covers the common and 
limited common areas

 Fire
 Lightning
 Windstorm
 Vehicle Damage
 Hail

 Collapse
 Water overflow 

sudden and accidental 
from a domestic 
plumbing system





 Personal property

 Improvements to the structure

 Loss of use/Loss of rental income

 Loss assessment

 Association deductible

 Personal  liability



 Board Members owe a duty of ordinary care 
to the owners.

 This duty includes an obligation to act as 
reasonably prudent people in reducing the 
association’s exposure to risk of loss.

 Board members can reduce the association’s 
exposure to risk of loss by controlling the 
likelihood and extent of loss and by 
purchasing insurance.



 

  

2017 Calendar of Events 

May 25 – Covenant Enforcement* 

June 17 – Board Leadership Development Workshop (fka ABCs)* 
July 20 – Legislative Update 

August 24 – Dealing with the Dark Side – Criminal Elements in Associations 

September 21 – iAssociations – Web Technology and Associations 

October 19 – Why are They So Angry – homeowner concerns 

 

 

This seminar or educational presentation is entirely or partly funded by funds 
from the Condominium Education Trust Fund (CETF), Real Estate Commission, 
Professional and Vocational Licensing Division, Department of Commerce and 
Consumer Affairs, State of Hawaii for condominium unit owners whose 
associations are registered with the Real Estate Commission.  
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