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I. INTRODUCTION

On November 8, 2013, Petitioner Safety Systems and Signs Hawaii, Inc. (“Safety

Systems”) filed its Request for Administrative Hearing (“RFAH”) with the Office of

Administrative Hearings (“OAH”) of the Department of Commerce and Consumer Affairs

(“DCCA”). The matter was given Case No. PDH-2013-012, and assigned to Hearings Officer




Sheryl Lee A. Nagata. Concurrently with filing the REAH, Safety Systems filed a procurement
protest bond in the amount of $10,000.00.

Respondent Department of Transportation, State of Hawaii (“DOT”) filed a Response to
the RFAH on November 27, 2013.

By Order filed December 3, 2013, Zip U There, Inc. (“ZUT”) was allowed to intervene in
these proceedings.

As a result of a Motion to Dismiss filed by ZUT, the RFAH was dismissed by Order filed
December 19, 2013, on the basis that Safety Systems lacked standing to pursue its RFAH.

Safety Systems appealed this Order of Dismissal to the Circuit Court of the First Circuit.
Thereafter, by a decision filed January 24, 2014, the Circuit Court of the First Circuit, the Hon.
Rhonda A. Nishimura, reversed the Order of Dismissal and remanded the matter to the OAH for
further proceedings.

The parties and OAH thereafter proceeded under the assumption that the 45 day limit in
HRS §103D-709(b) applied to this remand proceeding.

Following remand, the matter came again before Hearings Officer Sheryl Nagata. On
February 10, 2014, Ms. Nagata sent a letter of disclosure to the parties based on information
discovered at that time. On February 12, 2014, Safety Systems objected to Ms. Nagata
continuing as the hearings officer in this matter.

Because of the expedited schedule and deadline in this matter, and because Ms. Nagata
was out of the office for several days at the time of Safety Systems’ letter, the matter was
reassigned to Hearings Officer Craig H. Uyehara. As explained to the parties in a letter dated
February 13, 2014, the reassignment was made for administrative reasons and did not constitute

a ruling on Safety Systems’ objection.



In the meantime, several motions were filed in the case:

1. DOT’s Motion to Dismiss and/or in the Alternative, Motion for Summary
Judgment, filed February 7, 2014;

2. ZUT’s Motion to Dismiss or, in the Alternative, for Summary Judgment, filed
February 7, 2014;

3. Safety Systems’ Motion for Order Compelling Production of Documents, filed
February 14, 2014; and

4. ZUT’s Motion to Quash Subpoena Ad Testificandum, filed February 14, 2014.

The motions came on for hearing before Hearings Officer Uyehara on February 20, 2014.
Following oral argument, the motions were taken under advisement and no rulings were
announced. However, based upon information received at the conclusion of that hearing, Mr.
Uyehara sent a letter of disclosure to the parties dated February 20, 2014.

By letter dated February 21, 2014, Safety Systems objected to Mr. Uyehara continuing as
the hearings officer in the matter.

By letter from the undersigned Hearings Officer dated February 23, 2014, the parties
were informed that Hearings Officers Nagata and Uyehara had both voluntarily recused
themselves from this matter and that the case had been reassigned to the undersigned. This letter
also contained the undersigned’s disclosures. Because of the severe time restraints in the case,
the parties were required to file any objections to the undersigned continuing as hearings officer
in this matter by noon on February 25, 2014.

Thereafter, by letter dated February 24, 2014, ZUT stated that it had no objection to the
undersigned continuing as hearings officer. By letter on that same date, Safety Systems also
stated that it had no objection to the undersigned continuing as hearings officer. Although DOT
did not send any such letter, DOT did not file any objections to the undersigned continuing as

hearings officer.



On February 27, 2014, ZUT lodged its Motion to Dismiss for Lack of Subject Matter
Jurisdiction and for Failure to State a Claim for Relief Regarding Responsibility.

The four motions listed above came on for hearing before the undersigned Hearings
Officer on February 28, 2014. Safety Systems was represented by Steven K. Hisaka, Esq., and
David Y. Suh, Esq. The DOT was represented by Glenn 1. Kimura, Esq. Also present on behalf
of the DOT was Ms. Tammy Lee, DOT Contracts Officer. ZUT was represented by Alan K.

Lau, Esq., and Tedson H. Koja, Esq. Also present on behalf of ZUT was Mr. Bruce Kagawa.

During the course of the hearing, the undersigned Hearings Officer orally denied Safety
Systems’ Motion to compel production of documents. The three other motions were taken under
advisement. In addition, because of its late submission, the Hearings Officer declined to set a
date for hearing on ZUT’s Motion to Dismiss lodged on February 27, 2014.

Later in the day on February 28, 2014, the undersigned Hearings Officer sent a letter by
facsimile to the parties stating that a decision had been made to grant the motions to dismiss
and/or, in the alternative, for summary judgment. The letter further stated that ZUT’s motion to
quash subpoenas was therefore moot, and, further, that there would be no need for an evidentiary
hearing in the matter.

This Decision, based on the record as of the conclusion of oral argument on February 28,
2014, more fully sets forth the Hearings Officer’s rulings and stands as the formal order with

respect to all four of the aforesaid motions.



II. FINDINGS OF FACT

To the extent that any Findings of Fact are more properly construed as Conclusions of
Law, they shall be so construed.

1. On or about June 21, 2013, DOT issued an invitation for Bids (“IFB”) for a
project entitled “Furnishing Operation and Maintenance Service for the H-1 Contra-Flow Zipper
Lane, Island of Oahu, Project No. HWY-C-22-13” (“Project”).

2. Operation of the Zipper Lane utilizes specialized equipment owned by the DOT—
movable barrier transfer machines—known as Zipper Machines.

3. Per Sections 10.1 and 10.3 of the specifications in the IFB, the successful bidder
was to maintain and operate the Zipper Machines.

4. At the time of the IFB, Safety Systems held the contract for the operation of the
Zipper Machines. That contract expired on October 19, 2013.

5. All sealed bids were to be submitted no later than 2:00 p.m. on July 18, 2013.

6. The following bids were submitted and opened on July 18, 2013:

ZUuT - $1,584,558.52
GP Roadway Solutions - $1,684,600.00
Safety Systems - $1,945,000.00.

7. Section 10.3 of the Contract Specifications contained in the IFB is entitled
“CONTRACTOR RESPONSIBILITIES AND REQUIREMENTS.” Subsection A of Section
10.3 states in relevant part:

Zipper Machine Operators — the CONTRACTOR shall provide four operators trained and

certified by Lindsay Transportation Solutions. Verification of certification will be

required prior to the award of the contract.

Each Operator shall receive the proper training before operating the “Zipper Machine.”
The training shall be provided and certified by Lindsay Transportations Solutions,



manufacturer of the “Zipper Machine.” The Operator shall be knowledgeable of the
duties and be alert and observant in operating the “Zipper Machine.”

8. Section 10.14 of the Contract Specifications contained in the IFB is entitled
“BIDDER REQUIREMENTS” and states in relevant part that:
The bidder shall complete and sign a Statement of Capabilities form. The completed
Statement of Capabilities form, including any attachments shall then be placed in a
separate sealed envelope marked “confidential” and submitted to the Department of
Transportation, Highways Division, Construction and Maintenance Branch, 869
Punchbowl Street, Room 404, Honolulu, Hawaii 96813, prior to bid opening.
Failure to submit a thoroughly completed Statement of Capabilities form prior to bid
opening may result in the rejection of bids. The Statement of Capabilities is considered
complete if all required information (except items marked “optional”) that is requested in
the form is provided. Upon request, the signed Statement of Capabilities, including any
attachments, shall be returned to the bidder after serving its purpose.
9. A blank Statement of Capabilities form was included in the IFB. On the first page
of the form, under the heading of “Contractor Qualifications,” the form states, in relevant part:
To substantiate the Contractor’s qualifications provide the names of four individuals that
have been trained and certified by Lindsay Transportation Solutions to operate the Zipper
Machine. Include a copy of the certification of each trained operator with this Statement
of Capabilities. Names listed below may be contacted for verification purposes.
10.  The Statement of Capabilities form stated that, by signing the form, bidders did:
hereby certify that our company is capable to perform the services as specified in the
Special Provisions, Specifications and Proposal for the above subject project throughout
the duration of the contract, including any extensions.
11.  The Statement of Capabilities form submitted with ZUT’s bid is sighed by
Bruce S. Kagawa, president of ZUT, and dated July 7, 2013. Exhibit G to Respondent’s Motion
to Dismiss.

12. Per the Declaration of Grég Grosch, Chief Executive Officer of Safety Systems,

dated December 3, 2013, and attached to Safety Systems’ Memorandum in Opposition to the



DOT’s Motion, filed February 13, 2014, Safety Systems knew the names of the four employees
submitted in ZUT’s Statement of Capabilities “soon after” the bid opening date of July 18, 2013.

13.  OnJuly 24, 2013, Safety Systems sent a letter to the DOT that demonstrated it
knew the identities of at least two of the operators on ZUT’s Statement of Capabilities. See
Exhibit A to Safety Systems’ Memorandum in Opposition to ZUT’s Motion to Dismiss, filed
December 4, 2013.

14. On August 12, 2013, Safety System’s attorney sent a letter to the DOT stating that
Safety Systems currently employed four certified Zip Machine operators and that these four
individuals were subject to non-compete agreements. The letter alleged that it would be
inappropriate for any other bidders for the Project to solicit or enlist any of these four employees
or to list any of them as certified operators for their company.

15.  On August 21, 2013, Safety Systems’ attorney sent a letter to the DOT identifying
Safety Systems’ four operators and providing copies of their non-compete agreements. The
letter asserted that it would be highly inappropriate for any other company in a similar business
to attempt to retain any of these operators or list any of them as potential operators for that
company.

16. On or about August 21, 2013, DOT informed ZUT that it would be awarded the
contract for the Project.

17. On August 27, 2013, Safety Systems submitted a letter to the DOT protesting the
proposed award of the Project’s contract to ZUT.

18. In this protest letter, Safety Systems identified by name two individuals it thought

ZUT had listed as certified operators on its response to the IFB. Safety Systems also asserted in



that letter that the other two certified operators listed by ZUT were actually Safety Systems’
employees.

19.  In addition, Safety Systems asserted in its protest letter that ZUT did not submit
with its bid formal certifications from Lindsay Transportation Solutions of the training in
operation and maintenance of the individuals ZUT listed as operators.

20.  ZUT submitted a second Statement of Capabilities to the DOT. See Exhibit “I” to
Respondent’s Motion to Dismiss Petitioner’s Request for Hearing. This second Statement of
Capabilities is dated July 7, 2013. However, at the February 28, 2014, hearing on the motions
herein, it was stipulated by ZUT and DOT that this second Statement was submitted to the DOT
on September 19, 2013.

21.  The four operators listed in this second Statement of Capabilities did not include
anyone currently employed by Safety Systems.

22. A letter from Lindsay Transportation Solutions to the DOT, dated September 13,
2013, regarding the four operators listed on this second Statement was submitted to the DOT
around September 19, 2013.

23. On November 4, 2013, the DOT denied Safety Systems’ protest.

24.  The DOT’s protest denial letter of November 4, 2013 stated that the DOT “has
determined and verified that Zip U There has four Zipper Machine Operators trained and
certified by Lindsay Transportation Solutions.”

25.  The DOT’s protest denial letter of November 4, 2013 did not reveal that ZUT had
submitted a second Statement of Capabilities or that the DOT had considered the second

Statement before denying Safety Systems’ protest.



26.  On November 8, 2013, Safety Systems filed a Request for Administrative Review
and Hearing (“RFAH”) with the OAH.

27.  On November 12, 2013, the DOT filed with OAH its written response to Safety
Systems’ RFAH. On page 5 of that written response, the DOT stated:

Thereafter ZUT submitted another Statement of Capabilities which included names of

four (4) individuals supported by a notarized letter from Lindsay Transportation

Solutions which certified these named individuals. Names identified in the original

Statement of Capabilities were deleted and new names were added in what appears to be

the result of Safety Systems’ employees being advised of the circumstances. This

amendment is viewed simply as a result of changed circumstances.

28.  This was the first notice to Safety Systems that the DOT had considered materials
submitted by Safety Systems after the bids had been opened.

29.  Safety Systems has not filed a protest with the DOT that receipt and consideration
of this second Statement of Capabilities was a violation of the automatic stay provisions of
HRS §103D-701(f).!

30. Safety Systems” RFAH was dismissed by order of Hearings Officer Sheryl Lee A.
Nagata on December 19, 2013 for lack of standing.

31. On December 20, 2013, the DOT awarded the contract for the Project to ZUT.

32.  The contract was subsequently executed but, as of February 28, 2014, the date of
the hearing on the motions, no work had been done by ZUT on the Project.

33. In the meantime, on December 27, 2013, Safety Systems appealed the order
dismissing its REAH. On January 24, 2014, the First Circuit Court reversed Hearings Officer

Nagata’s dismissal of Safety Systems’ RFAH for lack of standing and remanded the matter back

to OAH.

! The Hearings Officer expresses no opinion, one way or another, on whether there was in fact a violation of the
automatic stay provision.
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34.  On February 7, 2014, Safety Systems first received a copy of ZUT’s second
Statement of Capabilities and the Lindsay Transportation Solutions letter dated September 13,
2013. The documents were attached as Exhibits “I” and “J” respectively to the DOT’s Motion to
Dismiss filed that day.

35.  The aforesaid Exhibits “I” and “J” were supplied in redacted format so that the
identities of the four listed operators were blacked out.

36.  OnFebruary 13, 2014, as part of its Memorandum in Opposition to the DOT’s
Motion, Safety Systems asserted that Lindsay Transportation Solutions’ letter of September 13,
2013 identified only one operator who was considered “certified” and did not indicate that any of
the operators were certified to operate the Zipper Machines used in Hawaii.

37.  Safety Systems has not filed a protest with the DOT that the combination of
ZUT’s second Statement of Capabilities and the Lindsay Transportation Solutions’ letter of
September 13, 2013, made ZUT either a nonresponsive or a nonresponsible bidder.

38. At the February 28, 2014 hearing on the motions herein, counsel for Safety
Systems represented that Safety Systems first learned of the specific names of the four listed
operators on ZUT’s second Statement of Capabilities on February 14, 2014. There were no
objections by counsel for ZUT or DOT to this representation by counsel. Accordingly, the
Hearings Officer considers the representation of Safety Systems’ counsel to be a stipulated fact.

1. CONCLUSIONS OF LAW

A. General Considerations

If any of the following Conclusions of Law shall be deemed Findings of Fact, the
Hearings Officer intends that every such Conclusion of Law shall be construed as a Finding of

Fact.

10



1. Standards for Summary Judgment Motion

Summary judgment is appropriate if the record herein shows that there is no genuine
issue as to any material fact and that the moving party is entitled to judgment as a matter of
law. A fact is material if proof of that fact would have the effect of establishing or refuting
one of the essential elements of a cause of action or defense asserted by the parties. The

evidence, and all reasonable inferences from the evidence, must be viewed in the light most

favorable to the non-moving party. Koga Engineering & Construction, Inc., v. State, 122 Haw.

60, 78, 222 P.3d 979, 997 (2010).

Bare allegations or factually unsupported conclusions are insufficient to raise a genuine

issue of material fact. Reed v. City & County of Honolulu, 76 Haw. 219, 225, 873 P.2d 98, 104

(1994).

2. Scope of Review

Under the State Procurement Code, the Hearings Officer engages in a de novo review of

the claims in the RFAH. HRS §103D-709(a) states:

The several hearings officers appointed by the director of the department of commerce
and consumer affairs pursuant to section 26-9(f) shall have jurisdiction to review and
determine de novo, any request from any bidder, offeror, contractor, or person aggrieved
under section 103D-106, or governmental body aggrieved by a determination of the chief
procurement officer, head of a purchasing agency, or a designee of either officer under
section 103D-310, 103D-701, or 103D-702.

B. Safety Systems Motion to Compel Production

Safety Systems’ Motion for Order Compelling Production of Documents was based on
the discovery rules in the Hawaii Rules of Civil Procedure providing for pretrial production of
documents. See page 5 of the Memorandum in Support of the Motion. Procurement protest

proceedings, however, are not governed by the Hawaii Rules of Civil Procedure. Instead, they
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are governed by Subchapter 5 of Chapter 126 of Title 3 of the Hawaii Administrative Rules.
Those rules do not provide for any pre-hearing discovery in the form of pre-hearing production
of documents. Compelling production of documents at the hearing is the only means authorized
for ordering a general production of documents. See Hawaii Administrative Rule 3-126-53(a).

Accordingly, Safety Systems’” Motion for Order Compelling Production of Documents is denied.

C. The Motions of DOT and ZUT to Dismiss, or, in the Alternative, for
Summary Judgment

The DOT’s Motion, filed February 7, 2014, made the following assertions:

1. ZUT’s omission of the written certification after having complied with all other
bid submittal requirements is not a substantial deviation. DOT’s Memorandum, pages 6-7.

2. Bidder responsibility is determined at award. DOT’s Memorandum, pages 7-9.
Safety System’s opposition to the DOT’s Motion, filed February 13, 2014, asserted:

1. Deficiencies in the Statements of Capabilities render ZUT’s bid non-responsive
and non-responsible. Safety Systems’ Memorandum, pages 6-9

2. ZUT’s listing of uncertified operators constitutes misrepresentation. Safety
Systems’ Memorandum, pages 9-11.

3. Lindsay’s written certification was a material requirement. Safety Systems’
Memorandum, pages 11-12.

ZUT’s Motion, filed February 7, 2014, made the following assertions:

1. Safety Systems failed to state a claim for relief regarding the non-responsiveness
of ZUT’s bid because it only makes a claim of non-responsibility. ZUT Memorandum,
pages 5-8.

2 ZUT’s bid was responsive as a matter of law because it conformed to the IFB in

all material respects. ZUT Memorandum, pages 8-15.

Safety Systems opposition to ZUT’s Motion, filed February 13, 2014, asserts:
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1. The deficiencies in the Statements of Capabilities render ZUT’s Bid non-
responsive and non-responsible. Safety Systems’ Memorandum, pages 6-9.

2. ZUT’s listing of uncertified operators constitutes misrepresentation. Safety
Systems’ Memorandum, pages 9-11.

3. Lindsay’s written certification was a material requirement. Safety Systems’
Memorandum, pages 11-12.

ZUT’s Reply Memorandum, filed February 14, 2014, asserted:

1. ZUT’s bid was responsive, and Safety Systems has not refuted ZUT’s position
that the issue here is one of responsibility. ZUT Reply Memorandum, pages 1-4.

2. Safety Systems did not allege, and has not submitted any evidence to support, a
claim of misrepresentation. ZUT Reply Memorandum, pages 4-35.

Since the issues raised in the two motions substantially overlap, and since Safety Systems
submitted basically the same memorandum in opposition to both motions, the discussion herein

will be based upon the issues rather than separately discussing each motion.

1. The Primary Issue in this Procurement is one of Responsibility and not one
of Responsiveness

The Safety Systems’ bid protest letter of August 27, 2013, is framed as a challenge to the
responsiveness of ZUT’s bid. The operative, as opposed to introductory, paragraph of the letter

is at the top of page 3 and states:

Based on the information obtained, including from Lindsay, our client has a good faith
basis to believe that ZUT, at the time of bid opening, and still does not have the requisite
number of certified operators for the Project. Therefore, in accordance with the Hawaii
Public Procurement Code (Chapter 130D[sic], HRS) and relevant case law, ZUT’s bid is
non-responsive to the IFB and should be rejected. (Emphasis in original)

The letter then goes on to provide the specifics of this claim of non-responsiveness:

13



1. The notice to bidders required submission of a completed Statement of
Capabilities prior to bid opening. The Statement of Capabilities was required to list four
individuals that have been trained and certified by Lindsay top operate the Zipper
Machines and include copies of the certification. Thus, the bidders needed to have four
qualified operators prior to bid opening.

2. The list of certified operators is required to satisfy responsiveness of the
bids. The manner by which the successful bidder would perform the contract is to
employ qualified operators certified by Lindsay, and the IFB required proof of such
certification prior to bid opening. To be responsive, bidders should have submitted their
list of qualified operators prior to bid opening. This certification requirement is a
material condition of the IFB.

3. ZUT’s failure to submit a list of four available operators with current
Lindsay certification is a material nonconformity with the IFB, making ZUT’s bid non-
responsive and requiring the DOT to reject the bid.

4. ZUT’s lack of certification cannot be cured after bid opening. Under Hawaii
law, responsiveness is determined at the time of bid opening, and a bidder is not allowed
to supplement or modify a nonresponsive bid after the bids have been opened.

A “responsive bidder” is defined by HRS §103D-104 as “a person who has submitted a

bid which conforms in all material respects to the invitation for bids.”

In Okada Trucking Co., Ltd. v. Board of Water Supply, 97 Haw. 544, 40 P.3d 946

(Haw. App. 2001), the Intermediate Court of Appeals explained as follows:

A bid need not strictly comply with the requirements of an [Invitation for Bids] to be
accepted. The definition of “responsive bidder” contained in HRS §103D-104, to the
extent that it refers to a responsive bid as one “which conforms in all material respects to
the [IFB],” does provide some flexibility to overlook minor deviations from the IFB. In
discussing what constitutes a “material deviation” from the IFB, the supreme court held
in Southern Foods Group that

Deviations from advertised specifications may be waived by the contracting officer
provided they do not go to the substance of the bid or work an injustice to other bidders.
A substantial deviation is defined as one which affects either the price, quantity, or
quality of the article offered. (Citation omitted)(Italics in original)

97 Haw. at 544, 40 P. 3d at 958.
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Responsiveness is determined at the time of bid opening, and nonresponsiveness cannot
be “cured” by submissions made after bid opening. As stated in the legal authority cited for this

proposition at page 5 of Safety Systems’ protest letter:

Unlike responsibility, the relevant time for a determination of a bid’s responsiveness is
the bid opening date. As the supreme court explained in Southern Foods

[r]esponsiveness is determined by reference to when [the bids] are opened and not by
reference to subsequent changes in a bid. Allowing a bidder to modify a nonresponsive
bid when, upon opening the bids, it appears that the variations will preclude an award,
would permit the very kind of bid manipulation and negotiation that the rule is designed
to prevent.

Okada Trucking Co., Ltd. v. Board of Water Supply, 101 Haw. 68, 75, 62 P.3d 631, 638 (Haw.

App. 2003).

Thus, Safety Systems’ protest letter is not only repeatedly phrased in terms of a claim of
nonresponsiveness. The legal analysis in the letter is also the analysis relevant to a claim of

nonr esponsiveness.

On the other hand, when Safety Systems’ protest letter states the rationale behind
requiring the Statement of Capabilities and why it is so important, the letter cites factors which

are relevant to the question of responsibility:

Proper training and certification in operation and maintenance of the Zipper Machine are
critical to safety and effectively alleviating rush hour traffic on the H-1 freeway. Page 2.

Safety Systems has trained and capable operators. There have not been any major
equipment breakdowns or major accidents involving the Zipper Machine while Safety
Systems has been operating it for the past 15 years. Page 2.

The IFB required that all bidders submit a list of trained operators of the Zipper Machine
and the training certifications from Lindsay. “The obvious reason for this requirement is
to ensure the safe maintenance and operation of the Zipper Machine.” Pages 2-3.
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It is “crucial and imperative” that the operators are trained, certified, and experienced to
know how to avoid traffic dangers while safely managing the contra-flow lane. Page 3

The need for four operators is to ensure the Zipper Machine would always be operated by
certified operators even if one or more were not working due to illness or vacation.

Page 3.

The manner by which the successful bidder is to perform the Project is to employ four
operators who are specifically trained and certified by Lindsay. Page 3 (emphasis
supplied).

A “responsible bidder” is defined by HRS §103D-104 as “a person who has the capability
in respects to perform fully the contract requirements, and the integrity and reliability which will
assure good faith performance.”

The leading OAH decision on the question of determining whether a claim is one

involving responsiveness versus one involving responsibility is In the Matter of Walter Y.

Arakaki General Contractor, Inc. v. State of Hawaii, Department of Accounting and General

Services, PCH-96-8 (June 23, 1997). That case involved a procurement to replace swimming
pool chlorination systems at various schools. The bid specifications required a statement of the
bidder’s qualifications and experience regarding swimming pool chlorination systems. The bid
submitted by Walter Y. Arakaki General Contractor did not have any statement of its
qualifications and experience as required by the specifications, and the bid was rejected by the
State as nonresponsive. Further, the State did not allow the contractor to submit, post-bid,
additional or supplemental information as to its qualifications and experience or the

qualifications and experience of the contractor’s swimming pool system subcontractor.

On appeal by the contractor of the procuring agency’s denial of its protest, the Hearings
Officer held that the matter was one of responsibility, not responsiveness, because it pertained to
the bidder’s “ability and will to perform the subject contract as promised.” Responsibility

concerns how a bidder will accomplish performance and its performance capabilities. It can
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involve an inquiry into the bidder’s financial resources, experience, management, performance
history, and integrity. Further, responsibility is determined not at bid opening but at any time

prior to award and can be based on information submitted up until the time of the award.

The Hearings Officer then adopted a test from Bean Dredging Corp., 22 Cl. Ct. 519, 523

(1991)* to determine how to categorize information to be submitted in a bid:

[w]hen information or data is required to be submitted with the bid, the Comptroller
General will consider the purpose for which the data or information is to be used when
determining whether it is a matter of responsiveness or responsibility. Thus, if
descriptive data is to be used to determine a bidder’s ability or capacity to perform, the
matter will be one of responsibility, and failure to submit information with the bid will
have no adverse effect on the bidder.

PCH 96-8 at page 5.

Applying this test to the swimming pool system solicitation, which required the bidder to
submit a statement of qualifications and an experience list “with bid,” the Hearings Officer
concluded that the information required was for the purpose of evaluating the bidder’s

experience and qualifications “and was therefore a matter of responsibility.” PCH 96-8 at

page 6. Accordingly, the bidder was entitled to submit the statement of qualifications and
experience after the opening of the bids even though the solicitation stated the submission should
be “with bid.” A matter of responsibility cannot be turned into a matter of responsiveness by the

terms of the solicitation. PCH-98-6 at page 7.

This analysis was not challenged on appeal by the State. The contractor appealed to the
Hawaii Supreme Court, but only challenged the Hearings Officer’s selection of a remedy after
finding that the State had improperly prohibited the contractor from establishing its responsibility

with submissions after bid opening. The Supreme Court reversed the Hearings Officer on the

2 This case is incorrectly cited as 2 Cl. Ct. 519 on page 4 of the Hearings Officer’s decision
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issue of what remedies were available in this situation and held that the Hearings Officer could
remand the case to the procuring agency so that it could consider the post-bid opening
submissions of the contractor and thus reconsider its decision denying award of the contract to
the contractor. While the substantive decision of the Hearings Officer in that case—the matter
was one of responsibility and the contractor could submit additional information on that matter
after bid opening even though the specifications stated that experience information should be
submitted “with bid”—was not at an explicit issue before the Hawaii Supreme Court, the
undersigned considers that Supreme Court decision as an implicit vindication of the Hearings
Officer’s substantive decision. The Supreme Court would not have ordered a remand to the
procuring agency for reconsideration of material submitted after bid opening if the Hearings
Officer had not correctly decided that the matter was one of responsibility and not

responsiveness.

Considering the factors behind the rationale for the Statement of Capabilities in Safety
Systems’ own terms, as summarized above, it is clear that this was a matter of responsibility

under the test of the Bean Dredging Corp. and Arakaki decisions.

This conclusion is reinforced by the following additional factors:

1. Pursuant to specification section 10.14, an incomplete Statement of
Capabilities does not necessarily result in rejection of the bid.

2. Pursuant to specification section 10.14, the Statement of Capabilities shall,
upon request, be returned to the bidder “after serving its purpose.”

3.  Pursuant to specification section 10.3A, verification of certification “will be
required prior to the award of contract.” This allows a copy of Lindsay
Transportation Solutions’ certification to be submitted post-bid. To say, as Safety
Systems asserts, that a certification must be submitted with the bid and which can
then be verified later, i.e, post-bid, by Lindsay Transportation Systems is not an
acceptable reading of this specification. That reading would require two proofs of
certification, but that is not intended by the specification. Further, that reading
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still allows for post-bid submittals, which is perfectly appropriate for a
responsibility issue but not for a responsiveness issue.

4. Section 10.3A of the specifications requires the operators to “receive the
proper training before operating the Zipper Machine.” This allows the operators
to be trained and certified post-bid. This provision applies to the initial
operators—it is not limited to new operators retained after the start of contract
performance.3

5. Submitting the Statement of Capabilities was, by its terms, a certification
that the bidder was capable of performing the services required by contract.

All of these factors lead to the conclusion that Safety Systems’ protest that ZUT’s bid
was non-responsive must be dismissed.

In an attempt to counter this conclusion, Safety Systems asserts that “a matter of
responsibility can still render a bid nonresponsive if the bid varies materially from the

Specifications,” citing Hawaiian Dredging Construction Company v. Department of Budget and

Fiscal Services, City and County of Honolulu, et al., PCH 99-6 (August 9, 1999). Safety

Systems’ Memorandum in Opposition to DOT’s Motion at page 7; Safety Systems’

Memorandum in Opposition to ZUT’s Motion at page 7.

In the Hawaiian Dredging case, the Hearings Officer relied on the case of Blount, Inc., v.

United States, 22 Cl. Ct. 221 (U.S. CL Ct. 1990). The solicitation at issue in the Blount case
required the contractor to perform at least 20 percent of the contract work with its own forces.
The contractor, however, stated that it would only perform 10 percent of the contract work with

its own forces.

3 At oral argument on the motions, Safety Systems asserted that these specifications were in violation of the Hawaii
statutes and administrative rules concerning responsiveness. However, Safety Systems never filed a protest to that
effect with the DOT. This was required by the relevant portion of HRS §103D-701(a): “[N]o protest based upon the
content of the solicitation shall be considered unless it is submitted in writing prior to the date set for the receipt of
offers.”
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The Claims Court initially held that this was a matter of responsibility. The
“Performance of Work™ clause with its 20% requirement was designed to ensure that contracts
were awarded to firms with the necessary experience, management, and supervisory capabﬂities.
The 20% figure represented the government’s conclusion that a contractor with the ability to
perform that portion of the work had the overall capability required to perform the job. The
government did not want the general contractor to be a mere “broker” or “peddler” of the work
to others. The 20% figure went to the performance capability of the bidders and was primarily

designed to ensure that the contractor was responsible.

The Claims Court’s analysis, however, did not stop there. Information intended to
determine bidder responsibility can also render a bid nonresponsive “if the information indicates
that the bidder does not intend to comply with the material requirements of the IFB.” Since the
20% figure was a specific requirement of the project and since the bidder specifically stated it
would not comply with that figure and would only do 10% of the work itself, the bid was
nonresponsive. In addition, this was a material deviation because the difference between doing
20% of the work and 10% of the work would give the bidder a substantial price advantage over

those whose bids were responsible.

In the Hawaiian Dredging decision, the Hearings Officer was presented with a situation

where the low bidder listed a subcontractor that turned out to not have the five years experience
in applying coating systems to steel and concrete surfaces that was required by the bid
specifications. After bid opening, the contractor offered to substitute, at no change in contract
price, a new properly qualified subcontractor for the unqualified subcontractor. Another bidder
protested the procuring agency’s acceptance of this substitution. Its protest was denied and it

appealed to the DCCA.
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The Hearings Officer first held that the five year experience requirement was directly
related to the responsibility of the subcontractor and, consequently, the bidder’s capability of
performing the contract requirements. The five year experience requirement was thus primarily

a matter of responsibility. PCH-99-6 at page 8.

The Hearings Officer then went on to analyze, based on Blount v. United States, supra,

whether a matter of responsibility could still render a bid nonresponsive “if the bid varies
materially from the IFB.” The Hearings Officer concluded that the listing of an unqualified
subcontractor gave the low bidder a substantial advantage with respect to bid pricing that
constituted a material deviation from the terms of the IFB and, as a result, rendered its bid

nonresponsive. PCH-99-6 at page 10.

Safety Systems relies on this portion of the Hawaiian Dredging decision and attempts to

stretch it into the proposition that listing inexperienced participants in the performance of the
work (be they subcontractors or individuals) must be a material variation from the IFB
requirements because it gives the bidder a substantial price advantage. There was no evidence in
this case as to whether ZUT obtained a substantial price advantage because of either its first or
second Statement of Capabilities. Moreover, Safety Systems has not correctly stated the true

holding of the Hawaiian Dredging decision.” If Safety Systems’ analysis was correct, the

Hawaiian Dredging decision would have concluded at page ten when it was determined that the

bid was nonresponsive—that should have been the “end of story” because nonresponsiveness

cannot be cured by post-bid opening actions.

* If that were the true final holding of the Hawaiian Dredging decision, the undersigned Hearings Officer would
respectfully disagree and would not be bound to follow that legal proposition. Kiewit Infrastructure West v.
Department of Transportation, PCX-2011-001 (June 6, 2011), Exhibit A at page 12.
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The Hawaiian Dredging decision, however, did not stop at page 10. Instead, the Hearings

Officer went to discuss at length whether a low bidder could make a post-bid substitution of a
new subcontractor for the subcontractor listed in the bid. The Hearings Officer concluded that
HRS §103D-302(b) required subcontractors to be listed in the bid and that the anti-bid shopping
and anti-bid peddling aspects of this statute precluded the low bidder from substituting, post-bid,
a new qualified subcontractor for the originally listed unqualified subcontractor. Substitution of
a new subcontractor in order to rectify the bidder’s mistake in listing an unqualified

subcontractor would be prohibited by Hawaii law.

This discussion at pages 10 through 12 of the Hawaiian Dredging decision must be

considered to be integrated into the decision’s earlier statement that the bid was nonresponsive
because it listed an unqualified subcontractor. Otherwise, the decision’s statement that the bid
was nonresponsive would be dicta--if a post-bid substitution were allowed, the matter would by

definition not be one of nonresponsiveness.

What the case law says is that matters that are normally ones of responsibility can also be
matters of responsiveness if the terms of the solicitation or of Hawaii law specifically prohibit
post-bid submissions or actions that would cure any nonresponsibility initially evident at the time
of bid opening. These prohibitions must be something more than a “with bid” submission
statement in the specifications—such a “with bid” statement was not enough to turn a matter of

responsibility into a matter of responsiveness in the Arakaki case.

In the Blount Brothers case, the bidder directly stated that it would not perform 20% of

the contract work with its own forces. It specifically said it would do only half of the required
20% of the work itself, thus becoming the “brokering” or “peddling” general contractor that the

specifications were designed to avoid.  Post-bid submission of additional materials
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demonstrating the bidder’s responsibility would not cure this defect in its bid—the low bidder

would still be directly refusing to perform the contract as required.

In the Hawaiian Dredging case, post-bid substitution of a qualified subcontractor for the

unqualified subcontractor listed in the bid was prohibited by Hawaii law. The low bidder was
thus precluded from satisfying the experience requirement because no post-bid submission

would be allowed to cure the problem with its original bid.

In contrast, Safety Systems has not established that there is any Hawaii law which would
preclude post-bid submissions by ZUT to establish its responsibility. Responsibility matters in

this case cannot be transformed into responsiveness matters.

If the Hawaiian Dredging decision was interpreted as Safety Systems advocates, then

every failure to meet experience requirements in the initial bid would lead to a finding that
nonresponsibility also equates in every case to nonresponsiveness as well. There is no authority
for this interpretation. Safety Systems’ position would also lead to the conclusion that Arakaki
was wrongly decided by the Hearings Officer and, implicitly, by the Hawaii Supreme Court, and

that is a conclusion the undersigned Hearings Officer does not agree with and will not make.

Having considered this additional argument from Safety Systems regarding
nonresponsiveness, the Hearings Officer confirms his conclusion that Safety Systems’ protest

asserting nonresponsiveness should be dismissed.

2. Safety Systems Has Not Submitted a Protest that ZUT is Nonresponsible

Safety Systems intimates that its bid protest was also based on the alleged
nonresponsibility of ZUT. It briefly states, for example, that deficiencies in ZUT’s two
Statements of Capabilities rendered ZUT’s bid both non-responsive and non-responsible and

briefly refers to the DOT argument that the responsibility determination can be completed up to
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the time of contract award. Safety Systems’ Memorandum in Opposition to the DOT’s Motion
at page 6. It also asserts that it has stated a viable claim that ZUT’s bid is non-responsible for
failure to comply with the requirements to submit the list of trained operators with the Lindsay
certification and be able to furnish all four trained operators with the Lindsay certification.
Safety Systems’ Memorandum in Opposition to DOT’s Motion, page 12. See also the argument
heading referring to non-responsibility at page 6 of Safety Systems’ Memorandum in Opposition
to ZUT’s Motion and the brief mention of non-responsibility on page 12 of that memorandum.

While not made clear in its opposition memoranda, it is possible that these brief
references were intended to reserve a claim of nonresponsibility in the face of motions
concerning alleged nonresponsiveness. Out of perhaps an excess of caution, the Hearings
Officer will assume for the sake of argument that such was the case. Even so, Safety Systems
still must face the fact that its protest letter was not based on a claim of nonresponsibility.

A close reading of Safety Systems’ protest letter of August 27, 2013 reveals no claim of
nonresponsibility. Nonresponsibility is mentioned once in a pro forma statement of the law at
the bottom of page 2 of the letter, but nonresponsibility is never stated as the basis for the protest.
There are four reasons stated for the protest set forth under the heading “Reasons for the
Protest,” and none of them are based on a claim of nonresponsibility. The fourth reason, at pages
5-6 of the letter, even alleges that ZUT should have been disqualified at the time of bid opening
because responsiveness is determined at bid opening and a bidder is not allowed to later
supplement or modify the bid. This is a direct argument that the concept of responsibility or

nonresponsibility is not part of the bid protest.
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Pursuant to HAR §§3-126-4 and 3-126-3(d), a procurement protest “shall include at a
minimum” several things including “[a] statement of reasons for the protest.” Here, the
statement of reasons was limited to a claim of nonresponsiveness.

The DOT’s letter of November 4, 2013, denying Safety System’s protest mentioned
responsibility in the context of denying Safety Systems’ claim of nonresponsiveness. Whether or
not the parties can debate if the DOT letter was issuing a ruling on responsibility or merely
voluntarily providing information on responsibility does not need to be decided here. Whatever
the DOT said in that regard cannot change the contents of the Safety Systems’ protest letter of
August 27, 2013, and that letter raised only the claim of nonresponsiveness.

It should also be noted that, under the State Procurement Code, the Hearings Officer

engages in a de novo review of the claims in the RFAH. HRS §103D-709(a) states:

The several hearings officers appointed by the director of the department of commerce
and consumer affairs pursuant to section 26-9(f) shall have jurisdiction to review and
determine de novo, any request from any bidder, offeror, contractor, or person aggrieved
under section 103D-106, or governmental body aggrieved by a determination of the chief
procurement officer, head of a purchasing agency, or a designee of either officer under
section 103D-310, 103D-701, or 103D-702.

As authoritatively interpreted in the case of Carl Corp. v. State Dept. of Education, 85

Haw. 431, 451,946 P.2d 1, 21 (1997):

[H]earings officers have jurisdiction to review determinations made pursuant to HRS
§103D-701 de novo. Therefore, hearings officers have jurisdiction and authority to act
on protested solicitations and awards in the same manner and to the same extent as
contracting officials authorized to resolve protests under HRS §103D-701.

In essence, the hearings officers act as if they were the initial contracting officials
resolving the protest, “in the same manner and to the same extent” as if they were those initial
contracting officials. The hearings officers are to decide whether “to uphold or deny the

protest.” They would not be bound solely to the reasons utilized by those initial contracting
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officials because, in that case, there would not be a de novo decision—the hearings officers

would not be acting as if they were the initial contracting officials. See Aon Risk Services, Inc.

v. Honolulu Authority for Rapid Transportation, PDH-2013-011 (November 27, 2013) at pages

12-13.

Since the Hearings Officer in this case is not reviewing the merits of the DOT letter of
November 4, 2013, but is instead engaged in making a decision de novo, whether or not the DOT
discussed responsibility is not relevant to the decision herein. What is relevant is that Safety

Systems’ protest letter of August 27, 2013 does not raise a bid protest claim of nonresponsibility.

There were possibly good strategic reasons for limiting the bid protest to issues of alleged
nonresponsiveness. Such a claim could be filed as soon as possible after bid opening instead of
waiting at least a few months while the DOT determined responsibility. As noted above, a claim
of nonresponsiveness, if proven, would then be immune from any ZUT post-bid “cure” of the

alleged problems with its bid.

It should also be noted that Safety Systems’ failed to exhaust its administrative remedies
by failing to file a protest with the DOT once it learned that ZUT had submitted a second
Statement of Capabilities and that the DOT was relying on Lindsay’s letter of September 13,
2013. Ifthis were truly a claim of nonresponsibility, Safety Systems would have to recognize
that post-bid submissions would be allowed to cure any indicia of nonresponsibility in the
original bid. The second Statement and the Lindsay letter had not been submitted when the
August 27, 2013 protest letter was submitted. In order for a protest of nonresponsibility to be
effective, it must target the basis of the procuring agency’s determination of responsibility. That
was not the case here. Raising an argument about the second Statement and the Lindsay letter in

a motion in this proceeding is not sufficient—OAH hearings officers only have jurisdiction to
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consider claims first submitted to the procuring agency for an initial decision. HRS §103D-
709(a).

The Hearings Officer recognizes that the existence and full content of the second
Statement of Capabilities and the Lindsay letter were arguably not made known to Safety
Systems until February 13 or 14, 2014. Nevertheless, at that point Safety Systems was obliged
to first file a protest with the DOT. See HRS §103D-709(a). There are occasions when
additional protests arise out of events occurring during resolution of the initial protest. An

example is InformedRx, Inc. v. State of Hawaii Department of Budget & Finance, etc., PCH

2011-8, PCH 2011-9, and PCH 2011-13 (December 16, 2011).

This is an independent reason why any claim of nonresponsibility, assuming contrary to

the evidence that there is such a claim, must be dismissed.

3. Safety System’s Claim of Misrepresentation Should be Dismissed

In response to both the DOT and ZUT motions, Safety Systems argues that ZUT’s listing
of uncertified operators constitutes misrepresentation. Safety Systems does not argue that
misrepresentation is a version of a claim of nonresf)onsiveness. Further, it is clear from the only
authorities cited by Safety Systems that a misrepresentation claim is not a claim of

nonresponsiveness .

The leading case in this area, and one cited by Safety Systems, is Planning Research

Corp. v. United States, 971 F.2d 736 (Fed. Cir. 1992). In that case, the successful offeror on a

request for proposals had engaged in extensive discussions with the government before
submitting its best and final offer. During these discussions, the offeror had made a series of
representations about staffing the project which were intended to obtain a positive evaluation

from the contracting agency. After the offeror received an award of the project, it took
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significant staffing actions that were directly contrary to the representations in its best and final
offer. Under these circumstances, the court held that the offeror had engaged in a massive “bait
and switch” operation because it never intended to comply with its pre-award representations
about staffing. Notably, the decision did not hold this was a matter of nonresponsiveness or a
variation of a nonresponsiveness claim (and this was hardly likely given the amount of evidence
considered that went beyond the terms of the offer and even included post-award conduct).
Instead, the basis for the decision was that the misrepresentations subverted “full and open

competition in the bidding process.”

Safety Systems does not cite any Hawaii authority adopting the Planning Research
rationale as a basis for upholding a bid protest. Nevertheless, the Hearings Officer will assume
similar material misrepresentations subverting the integrity of the competitive bidding process

could result in a successful protest. Cf. Carl Corporation v. State Department of Education, 85

Haw. 431, 946 P.2d 1 (1997).

The extensive review above of the contents of Safety Systems’ protest letter of August
23,2013 did not reveal anything but a claim of nonresponsiveness. There is no way to read that

letter as fairly stating a claim of misrepresentation.

Furthermore, the evidence in this case is undisputed that Safety Systems cannot make a
claim for misrepresentation based upon ZUT’s first Statement of Capabilities. The minimum
essential elements of such a claim are: (1) ZUT, as the awardee of the contract, made a false
statement on a material aspect of its bid; and (2) the DOT relied on that false statement in

selecting ZUT’s bid for the contract. GTA Containers, Inc. v. United States, 103 Fed. Cl. 471,

483 (U.S. Ct. Fed. C1. 2012). In this case, the DOT did not rely upon that first Statement of

Capabilities. Perhaps, ironically, this was a result of Safety Systems’ protest because that protest
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prompted submission of the second Statement of Capabilities. In any event, any claim of
misrepresentation must be based on that second Statement of Capabilities. As noted above,
however, Safety Systems has failed to exhaust its administrative remedies by filing a protest
regarding this second Statement of Capabilities once it knew of the existence and content of that

second Statement plus Lindsay Transportation Solutions’ letter of September 13, 2013.°
For these reasons, Safety Systems’ claim of misrepresentation must also be dismissed.

D. ZUT’s Motion to Quash Subpoena Ad Testificandum is Moot

Because of the rulings above, there was no need for an evidentiary hearing in this case.
That meant that ZUT’s Motion to Quash Subpoena ad Testificandum is moot, and it is therefore

dismissed on that basis.
IV. ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law, the Hearings

Officer finds, concludes, and decides as follows:

2a. Safety Systems’ Motion for Order Compelling Production of Documents is
denied.

b. The DOT’s Motion to Dismiss or, in the Alternative, for Summary Judgment is
granted.

c. ZUT’s Motion to Dismiss and/or, in the Alternative, for Summary Judgment is
granted.

d. ZUT’s Motion to Quash Subpoena Ad Testificandum is dismissed as moot.

e. Safety System’s Request for Administrative Hearing herein is dismissed with
prejudice.

3 Nothing herein should be taken, one way or another, as a comment on whether there was a material
misrepresentation, under the terms of the federal cases, with respect to those two documents.
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f. The cash or protest bond of Safety Systems shall be deposited into the general
fund.
g. The parties will bear their own attorney’s fees and costs incurred in pursuing

this mafter.

MAR 10 2014

DAVrﬁ H. KARL\E’N
Senior Hearings Officer
Department of Commerce and Consumer Affairs

DATED: Honolulu, Hawaii,
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